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OBLIAA XAPAKTEPUCTUKA PABOTbI

AKTYyaJIbHOCTHh TeMbl JHCCePTalUM. B COBpEMEHHBIX YCJIOBHUSAX 3a CYET
BOBJICUCHUS B TPXITAHCKUAN 000pOT HOBBIX BUI0B UMYIIIECTBA KPYT 0OBEKTORB TIpaBa
COOCTBEHHOCTHU TPaXKJaH 3HAYUTENILHO pacimpuics. OUylaeTcs 3HaYuTelIbHas
MOTPEOHOCTh O0O0MmEecTBa B O0OECIMEUYCHWH YCTOWYMBBIX TapaHTHH 3aIlUThI
MMYIICCTBCHHBIX TPaB TI'paXjaH, B TOM YHUCJIE, BO3HUKAIOIIMX B CEMbE, 4YTO, B
KOHEYHOM CUETe, TOJDKHO MOJIOKUTEILHO OTPA3UThCS HA CTAOMIBHOCTH CEMEMHBIX
otHoteHui. [Ipososrnamienue B Keipreizckoit Pecniyosnuke (dazee - KP) 2012 rona
['onom cembu, MUpa, COMIACHS U B3AUMHOTO P OIIEHHUS IO CITY>KHIIIO O CHOBAHUEM JIJIS
INPUHATHS M peaM3aliu IeJIOr0 KOMIUIEKCAa SKOHOMUYECKHX, IPAaBOBBIX U
OPraHU3alMOHHBIX MEP 10 YKPEIUIEHUIO COUUAIIbHOU POJIM CEMBU [Yka3 [Ipesuenra
KP «O06 o6wsBnennu 2012 roga 'omoM ceMbu, MUpa, COTTIACHS M B3aHMHOTO TTPOIICHU S .

HoBoe BulieHME peryampoBaHUsi CEMEWHBIX UMYIIECTBEHHBIX OTHOIIECHUMN
npoaeMoHcTpupoBall CemeitHbiil kogeke Keiproizckoit Pecriydmuku ot 30 aBrycra
2003 rona (danee - CK KP), 3amMeHuB cCyiiecTBOBaBIIMI paHee WMIIEPATUBHO -
JTO3BOJIMTEIbHBINM METOJ] HAa AUCHO3UTHUBHBIA. (OaHAKO aHaIu3 CEMENUHOIO
3akoHoaarenbcTBa KP mo3Bosisier yTBepKIarh, YTO OHO HE B MOJIHOM Mepe
00ecIeYnBaET 3alUTy UMYIIIECTBEHHBIX MIPaB U UHTEPECOB CYNPYroB, POAUTENEH,
nerei. Tak, B HACTOSIIEE BPEMS UMYIIECTBEHHBIE O THOLICHUS CYIIPYTOB ITPETEPIIETN
CYIICCTBCHHbIC W3MEHEHMS, HANPUMEP, MYKYUHBI W SKCHILIWHBI, IMOJIy4arollue
BBICOKHN JOXOJI, MPEANOYUTAIOT HanboJiee IICHHBIC BEIM MMETh B pa3JlebHOU
COOCTBEHHOCTH, TIO3TOMY 3aKOHHBIM PEKUM OOIIIEH COBMECTHOM COOCTBEHHOCTH
CYIIPYTOB HE BCETJIa COOTBETCTBYET UX UHTEPECAM.

NucTUTyT YacTHOM COOCTBEHHOCTH TIPEAOTPEACINI TOSBICHUE TaKUX
WHCTUTYTOB CEMEWHOIr0 TpaBa, Kak OpadyHbIN JOTOBOP, COTJAIIEHUE O pa3jese
MMYIIIECTBA, COIJallieHrue o0 yruiare anuMeHToB u T.4. HecmoTpsi Ha TO, 4TO
ceMeliHoe 3aKkoHOAaTeNbcTBO KP yke modTw mecsTh JieT JomyckaeT o(hopMIICHHE
OpadyHBIX KOHTPAKTOB, MAaCCOBOTO XapaKTepa 3TO sABJICHUE He TTpruodpero. Kpome
TOTO, BCE 4Yalle pacnpocTpaHsercs ¢(aKTUYeCKOe COXXUTEIbCTBO JIMI[ Oe3
oopMIIeHHS OTHOIIICHUH B IopuaArYeckoM Iuiane. [lo uroram nmocieaHeit nepenvcu
HacesieHus B KP B 2009 ro 1y KOJM4Y€eCTBO JINIL, COCTOSIIMX B HE3ap ErUCTPUPOBAHHOM
opake, coctaBwiIo 152634 [Haunonansubiii cratuctudeckuii komuter KP hitp//wvww.stat.kg.]
(0aree — Haucratkom KP). M 370 TONBKO o(ulMaibHbIE JaHHBIE. Pazmuuus Mexay
MPaBOBBIMHU MO CIIEACTBUSAME (DAKTUUECKOTO M 3apETUCTPUPOBAHHOTO Opaka B cepe
MMYIIECTBEHHBIX OTHOIIeHU cymecTBeHHl. CK KP npuszHaer TOJIBKO
3apEeTUCTPUPOBAHHBIN Opak, U B 3TOM YacTHU ceMeiHoe 3akoHomarenbcTBO KP
CJeyeT Mpu3HaTh HE OTBEYAIOIIUM COBPEMEHHBIM MOTPEOHOCTIM OOIIECTRA.

CoBpeMEHHbII HMHCTUTYT CEMbU B CTpaHe MEPEKUBAET KPU3ZUC, KOTOPBIU
MPOSIBJISIETCS. B pacmlajie CEeMEH, MMPOKOM paclpOCTPAHEHUU CITy4aeB OTKas3a B
MaTepHuaIbHOM MOAACPIKKE JaXKe CaMbIM OJIM3KHAM POJICTBEHHUKAM. YHCIIO pa3BOIOB
U, KaK CJIEJICTBUE, Pa3/ICJIOB 00IIIET0 UMYIIECTBA C KX IBIM T'0JI0M pacteT (3a 2010 1.
qUCJIO pa3BoAoB coctaBmwiio 6091, 3a 2011 r. — 6689) [Haucrarkom KP]. [ToaTomy
TEOpeTHYecKas pa3pabOTaHHOCTh BOIMPOCOB, CBA3AHHBIX C OIpPEACICHUEM
pa3aenbHOTO M 00IIIero MMYIIeC TBA CYIPYTOB, C TOPSAKOM pa3jieia UMYIIECTBA TTPH
pacTop>keHMH Opaka, ¥ MPABWIbHOE HUX MPAKTUYECKOE MPUMEHEHUE MOMOTYT
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n30eXarh CIOPOB, CBSI3aHHBIX C pa3/ieJiOM TaKUX CHEUU(PUUYECKUX  BUIOB
CYNpPYXKECKOTO HMYILECTBa, KaK JIOJTM, IpaBa TpeOOBaHUS, a TaKkke C
OCJIO’KHEHUSIMU, BO3HHUKAIOIIMMU MPHU Pa3pelIeHUHd CIIOPOB MO MOBOAY OOIIEro
CYHIPYKECKOTO UMYILECTBA.

HeoOxoaumo oTmetnth, 9TO BHepBbie B LleHTpampHOW A3uMM B IEIIX
MMILIEMEHTALIMA HOPM MEXIYHAPOTHOTO [TPaBa, KACAOIIMXCS 3alUThI TPaB JIETEH, B
KP 6511 pazpaboran Kogexke KP «O nersix», npunsateiit 10 urons 2012 rona.

OH ycTaHOBUJI OCHOBHBIE TapaHTUH ITPAB, CBOOO M 3aKOHHBIX UHTEPECOB JIETEM,
HO TEM HE MEHee, UMEET MECTO LIMPOKOE pacupocTpaHeHue (PakTOB HAPYLICHUS
UMYIIECTBEHHBIX IpaB peOEHKa, 4YTO CBUJETEIbCTBYET O HEOIAaronoay4HoM
nonoxenun naerel B KP. D10 oOcTosTenscTBO Takke TpeOyeT NpoBeneHUs
TEOPETUYECKOTO MCCJIEIOBaHMUsI U BBIPAOOTKM PEKOMEHIAUMN MO 00eCIeYeHUI0
peanm3any HOpM 10 0XpaHE UMYILIECTBEHHBIX MPAB JIETEN B CEMBE.

YpoBeHb rocy1apCTBEHHOM MO JIEPKKH COLIMATBHO-YSI3BUMBIX CJIOEB HACETICHUS
CEroJHs1 NPOJOJKAET OCTaBaTbCs HU3KUMM. Mexay TeMm, OCHOBHAas Harpys3ka B
AKU3HE0OECIeYUeHU N HETPYIOCIIOCOOHBIX IPaXKaH, AETeH U IEHCUOHEPOB JIOKHUTCS
Ha OJIM3KMX UM JIIOAEH — TPYJOCHMOCOOHBIX 4YJIEHOB CEMbHU: POJUTENEH,
COBEPIICHHOJIETHUX JIETEH, CYNPYyroB. AHaIM3 Cy1e0HON MPAKTUKH MOKa3all, 4YTO
JIea O B3bICKAaHMM AJIMMEHTOB SIBJIFOTCSA OJTHOM U3 pacIpOCTPAHEHHBIX KaTErOpHid
JIel, PacCMarpuBacMbIX M  pa3pellacéMbIX B  IOPSAKE T'PAXIAHCKOTO
cynonpous3BoacTBa. Tak, no nanHsiM CyzaeOHoro nenaptamenta npu BepxoBHom
cyae KP 3a 2009 roa noctynwio 19331 UCHOJHUATENBHBIX JTUCTOB O B3bICKAHUU
anuMmeHToB, 3a 2010 r. — 20015, 2011 r. — 21207. Y3 HUX BBIIIOJHEHO B IIOJHOM
ooweme 3770, 1605, 1550 cooTBercTBeHHO. B po3bicke Haxomsates ¢ 2009 r. — 809, ¢
2010 r. — 1173, ¢ 2011 r. — 1382 amumentommarensmukoB. Ot CyneOHOTO
nenaptamenTa KP 6110 HarpasieHo B OsmkHee 3apyoexne B 2010 1. 53 xonaTaiicTs
O B3bICKaHUM amuMeHTOB, B 2011 r. — 69, B 2012 roay 3a stHBapb-ampens — 21.
[Texynmii apxuB Cynme6Horo nemapramenTta npu BepxoBnom cyane KP 3a 2009 — 2012 rr.].
HaOmogaercsi TEHAEHLMS YMEHBIIEHHUS BBIMOJHEHHBIX B TOJHOM OO0BbeMme
VCIIOJIHUTENBHBIX IIPOU3BOJICTB M YBEIMYECHHS YHCIA JIML, YKIOHSAIOMMUXCA OT
yIJIaThl TUMEHTOB. B cBsi3u ¢ 3TMM oco0oe 3HaueHue npuodOperaer 3agauda
noBbIlIeHUsT  d(PPeKTUBHOCTH  AeicTByomero 3akoHojaarenbctBa KP 006
AIMMEHTUPOBAHUH U IIPAKTUKU €0 NMTPUMEHEHUS.

Bce Bblmen3nokeHHOe 0OYCIIaBIMBAET HACTOSATENBLHYI0 HEOOXOIUMOCTh
U3y4eHUsl MpoOJIeM MPaBOBOI'O PEryJIMPOBaHUS WMYIIECTBEHHBIX OTHOILECHUNA B
cembe. Takum 00pa3oM, aKTyaJlbHOCTb JUCCEPTAMOHHOTO MCCJIEIOBaHMUS
OOBSICHAETCSI HECOBEPIICHCTBOM IMPABOBOTO PEryJIMPOBAHUSA HMYILECTBEHHBIX
OTHOILIEHUH B CEMbE, OTCYTCTBUEM KOMIUIEKCHOI'O HAYYHOI'O HUCCJEIOBAHUSA I10
JIAHHOW TeMe, a TAKXKe CYIIECTBYIOMIEH MTPOTUBOPEUNBOM CyaeOHOM TIPAKTUKOM.

CBs3b TeMbl AHMCCEPTALMU € KPYNHBIMM HAYYHBIMH NPOrpaMMaMu M
OCHOBHBIMM HAYYHO-HCCJEA0BATEIbCKMMHU padoTramu. JluccepTannoHHOE
UCCJIEIOBaHUE TECHO CBSI3aHO C HAYYHO-HCCJEI0BaTEIbCKON paboToil Kadenps
rpakJaHckoro mnpasa u npouecca IOpunnueckoro mHcturyra npu KHY um.
K. banacareina «llepcrieKTHBBI pa3BUTHS CEMEHHOTO NIPaBa U COBEPIIICHCTBOBAHUE
CeMEeNHOTro 3akoHomarenscTea B KPy», rocynapcrsenno i nmporpamMmmoit « Ctparerus
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pa3BuTHA conauThl Hacenenus Ha 2012-2014 rr.». Kpome Toro, B paboTe yuTEHbI
PEKOMEHIALMH, TTPEIJIAracMbIe B paMKax IMpoeKkTa « HanmoHanbHbIN TJ1aH JeUCTBUM
0 JOCTWKEHHUIO TeHAepHoro paseHcTtBa Ha 2012-2014 rr.», mnpoekra
«'ocynapcTBeHHasi mporpaMma Mo MNPO(PUIAKTUKE MPABOHAPYIICHUN CpeIu
HecoBepieHHoIeTHUX B KP Ha 2012-2014 rr.», a Taxoke npoekTa «Ilonoxxenue geteit
B KP — CtpanoBas nporpamma Ha 2012-2016 rr., pazpadorannas KOHUCE®D» u ap.

Teopernyeckoii 6a30i1 HcCIEIOBAHUS CTAM TPYABI PAJIa U3BECTHBIX YUEHBIX,
takux, kak: C.C. AnekceeB, M.B. Aurokoinbsckas, U.W. Apabaes, K.W. AcaHosga,
AM. benskoa, b.l. bopyb6ames, 3.®. Bomomyx, E.M. BopoxeiikuH,
b.A. Jlxanmap6ek, H.M. EpmoBa, A. JKakunosa, . XwummHkoBa,
A.N. 3aroposckuii, ®.A. 3aiiko, O.C. Hodde, Y.K. Mxcanos, T.E. Kaynsipos,
N.A. KocapeBa, E.A. KpamenununukoB, ['.K. Marsees, M.2K. MykaHoBa,
C.M. Mypar6ekoBa, C.A. Myparosa, A.M. HeuaeBa, A.H. Husizosa, H.IL. [Ipurona,
JIM. [TIluemunueBa, H.P. Pos3axynoBa, O.A. Py3akoBa, B.A. PsceHies,
A.A. CabupoB, A.Il.  Cepree, M.K. CyneiimenoB, E.A. UYedpanosa,
['.®. [llepmeneBny u ap.

OTaenbHbIE ACTIEKTHI TPABOBOIO PErYJIMPOBAHUS UMYILIECTBEHHBIX OTHOILIEHUH B
CeMbE pacCMaTpUBAIMChL B JUCCEpTalMOHHBIX paboTtax K.M. AcanoBoi,
E.B. l'oseimeBoit, b.A. [xanpap6eka, W.B. 3mo0unoi, 0.}O. Kocosoii,
A.H. JleBymkuna, M.2K. Myxkanooii, O.H. Huzamuesoii, C.O. IlacTyxoBoH,
T.1O. CunensuukoBoit, C.A. CopokuHa u Jp.

Tpynsl BbIllIEyKa3aHHBIX aBTOPOB BHECJM OOJIBIIOW BKJIAJ B HCCIICIOBAHUC
po0JIeM CEMENHOr0 MpaBa 1 MO CIIYKWIM OCHOBOM JJIs1 JAHHOTO JUCCEPTAIMOHHOTO
uccienoBanusi. OnHaKo, HECMOTPSl HAa HAJIMYUE JUTEPATypbl, B paMKax
paccMarpruBaeMoOM TeMbl OBLIM M OCTAIOTCSI HEPEIICHHBIE BOMPOCHI. B mpaBoBoi
Hayke coBpeMeHHOro KbIprencrana mpooeMarika UMYIIECTBEHHBIX OTHOIIIEHUH B
CEMbE OCTaeTCs Hepa3pabOTaHHOM.

Heaps u 3aga4u uccjaenoBanus. Llenpio guccepTallMOHHOTO UCCIIEA0BAHUS
ABJISIETCS OCYILECTBIEHUE KOMIUIEKCHOTO aHAIM3a UMYIIIECTBEHHBIX OTHOIIIEHUH B
ceMbe Mo 3akoHOAATeNbLCTBY KP, BBIABICHHE TEOPETUYECKUX U TMPAKTHUECKUX
npo0OsemM, BbIpabOTKa HAYy4YHO OOOCHOBAHHBIX PEKOMEHAAIMN M MPEJIOKEHUH,
HarpaBJICHHBIX Ha COBEPIIICHCTBOBaHKE 3akoHOAaTeIbcTBa KP B manHo# cdepe.

JI71st TOCTHKEHU YKa3aHHOM 1IEIM TPEOYETC s pelICHUE CICTYIONMX OCHOBHBIX
3a/1au:

- PACKpBITh MOHATHE U CYIIHOCTh UMYIIECTBEHHBIX OTHOIICHUN B CEMbE Ha
OCHOBE HOPM TI'PaXIaHCKOTO U CEMEMHOTO MpaBa;

- MPOBECTHU KJIACCU(DUKAINIO BUTOB UMYIIICCTBEHHBIX OTHOIICHUHN B CEMbE;

- NOpOaHATM3UPOBATH CUCTEMY HOPMATUBHBIX TIPaBOBBIX akToB KP,
PEryIUPYIONIUX UMYIIIECTBEHHbIE OTHOIICHUSI MEXY YJICHAMU CEMbHU;

- BBIIBUTD U [TPOAHATU3UPOBATH COOTHOIIEHHE HOPM I'PAXKIAHCKOIO ¥ CEMEMHOTO
3aKOHOJIAaTEIIbCTBA, PETYIUPYIOIIMX UMYIIIECTBEHHBIC OTHOIICHHUS B CEMBE;

- BBIpa0OTaTh U 000CHOBATH MPEIJIOKEHHS [0 COBEPIIICHCTBOBAHUIO CEMEHMHOTO
3akoHonarenbctBa KP B cdepe uUMYHIECTBEHHBIX OTHOIIEHHA CYHPYTOB,



HanpapjeHHbIE Ha YCTpaHEHHE MpPOOEeroB MPU 3aKOHHOM PEXHME HUMYIIECTBA
CYIpYIoB,;

- 0003HaUYUTh OCHOBHBIE MPOOJEMBbI MPHU pa3jelic UMYIIECTBA CYNPYroB U
NPEJIOKUTh MyTH UX PEIICHHS;

- IPOaHAM3UPOBATh OCHOBHI IOTOBOPHOTO PErYIUPOBAHUS UMYILECTBEHHBIX
OTHOULIEHUH CYIIPYTOB;

- PacKpbITh CYIIHOCTh U BBISIBUTH OCOOEHHOCTH HUMYIIECTBEHHBIX IIPaB
HECOBEPIICHHOJIETHUX YJICHOB CEMBH;

- BbIpa0oOTaTh MPEMJIOKEHUS W  PEKOMEHJAIMM, HalpaBJeHHbIE Ha
COBEpILEHCTBOBaHUE 3akoHojaTenbcTBa KP mnpumeHuTenbHO K aaMMEHTHBIM
00s13aTeNbCTBAM POJIUTENEH U JIeTeH, a TaKXKe IPYTrUX YWICHOB CEMbH.

HayyHasi HOBU3HA paGoThI 3aKIIFOYAETCS B TOM, YTO OHA SIBJISIETCS] OJTHUM U3
NEPBbIX KOMILJIEKCHBIX HAYYHBIX HCCIEI0BAaHMI MPABOBBIX MPOOIEM, BOZHUKAIOIINX
B chepe MMYIIIECTBEHHBIX O THOIIICHUH B CEMbE, IPOBEJCHHOM Ha OCHOBE HAYYHOTO
aHalM3a CEMEMHOTro W TpakJaHCKOTro 3akoHojarenbcTBa KP. B pesynbrare
NPOBEIEHHOTO  MCCJIEOBAaHMs  BBISBICHBI MPOOENbl M TNPOTUBOPEUHUS B
3akoHozarenbcTBe KP, BbIpaboTaHbl HOBbIE TEOPETUUECKUE TOJIOKEHUS, JaHbI
00OCHOBAaHHBIC  MPEMJIOKEHUS [0  COBEPIICHCTBOBAHUIO  CEMEHHOTO
3akoHojarenbcTBa KP, copmynupoBaHHbIe HA OCHOBE KOMILIEKCHOTO MU3YUEHUS
CHIOPHBIX TEOPETHUECKHX U MPAKTUUECKUX MPOOJIeM B JaHHOM 00JacTu.

[IpakTHYecKkasi 3HAYUMOCTb OJYYE€HHBIX Pe3yJIbTATOB COCTOUT B TOM, YTO
MOJTyYEHHBIE B PE3YJIbTaTe UCCICIOBAHUS NPEJIOKEHUS M BBIBOJBI MOTYT OBIThH
UCII0JIb30BaHbl B HOPMOTBOPYECKON paboTe, MpaBOIPUMEHUTENBHOM AeSITEIbHOCTH,
a TaK)Ke B HAyYHBIX UCCJIeJ0BaHUSIX. MaTepuansl, mpeacTaBieHHbIe B paboTe, MOTYT
OBITH UCITOJIL30BaHbI B y4€OHOM IIPOIIECCE MTPH MOATOTOBKE CIIEIIUAIMCTOB B 00JIaCTH
IPaXIaHCKOTO ¥ CEMEHHOT0 MPaBa, B pa3padOoTKe y4eOHOW 1 y4eOHO -ITPaKTUIECKOU
JUTEPATYPHI.

OcHOBHBIE M0JI0KEHHUS TUCCEPTALUN, BHIHOCHUMbIE HA 3aILIUTY:

1. B cBs3u ¢ HEOJHO3HAYHOCTBHIO TOJXOJIOB K OIpPEAETICHUI0 CEMEWHBIX
UMYIIEC TBEHHBIX O THOIICHUH 1 OTCYTCTBHEM JAHHOT'O TIOHSATHSI B CEMEHHOM IpaBe
KP mpennaraercs paccMarpuBaTh UX KaK OTHOIICHHUS MEXK]Y WIEHAMHU CEMbH IO
NOBOJY BIIAJICHUS, TOJb30BAHUS M PACTOPSIKEHHS HWMYIIECTBOM, MO IMOBOIY
OTBETCTBEHHOCTH IO 00s3aTEIIbCTBAM ITEPE]] TPETHUMHU JIMIIAMHU, IO TP €10 CTABJICHUIO
COJICpKAHUS, a TAK)KEe MHbIE OTHOIICHUS, CBSI3aHHBIC C Mepeavyeii MaTepruallbHbIX
oJar.

2. Ilpennaraercs kjaaccupUIMPOBATh CEMEHHbIE UMYIIIECTBEHHbIE OTHOIIEHUS B
3aBHCHUMOCTH OT CYOBEKTHOT'O COCTaBa U OCHOBAHMIA WX BOSHUKHOBEHHS

1) umywecmeennvie omuoweHus MewHcAy Cynpyeamu. a) o TOBOTy COBMECTHOTO
UMYILIECTBA; 0) IO MOBOY pa3ieIbHOI0 MMYILECTBA; B) BOSHUKAIOUIHME U3 OpauHOTO
JIOTOBOPA; T') MO TTOBO1Y B3aUMHOTO MaTEpUAILHOTO COJIEPIKAHUS;

2) umyugecmeenmvie OMHOUIEHUSL MEXCOY CYNPY2aMU U MPEembUMU TUYAMU. a) TIO
MOBOJIy OTBETCTBEHHOCTH CYNPYTOB MO OOIIMM 00s3arebcTBaM; 0) Mo MOBOIY
OTBETCTBEHHOCTHU CYNPYTOB IO Pa3elbHBIM 0053aTeIbCTBAM;



3) umynecmeerHbvle OMHOUEHUSL MeNHCOY POOUMENIMU U OembMU. a) TIO TIOBOTY
BJIaJICHUS U [T0JIb30BaHUSI UMYIIECTBOM JAPYT Apyra; 0) o NOBOAY pacHOpsKEHUs
UMYILIECTBOM HECOBEPILIEHHOJETHUX JeTel; B) MO TMOBOJY MPEAOCTaBICHUS
B3aUMHOTO COJIEpKaHUs;

4) umywjecmeennvie OMHOULEHUL MeNCOY OPY2UMU YNeHAMU CeMblL. a) OTHOILICHUS
MEXIY TPYAOCIOCOOHBIMUA COBEPIIEHHOJETHUMH OparbsiMu (cecTpamu) U
HECOBEPUICHHOJIETHUMHU OparbsiMu  (CecTpamMH) MO TMOBOJY MPEI0CTaBICHUS
colep>kaHus; 0) OTHOLIEHHMS  MEXIy JAenylikamu  (0aOymkamu) U
HECOBEPIIEHHOJIETHUMUA BHYKaMHU (TPYAOCHOCOOHBIMU COBEpPILECHHOJIETHUMHU
BHYKaMH) 110 TOBO/1Y MPEAOCTaBICHUS COIEP>KaHUS; B) OTHOLLEHUSI MEXAY OTYUMOM
(Mauexoi) ¥ TPY10CIOCOOHBIMU COBEPIIEHHOJIETHUMY NaChIHKaMHU (ITaJueprLiaMu)
10 TIOBOAY MPEAOCTABJICHUS COJIEPKAHUS.

3. B ropuandeckoit Hayke BOMPOC O COOTHOIICHHH CEMEHHOTO U TPaXTaHCKOTO
3aKOHOJIaTEIbCTBA B PETYJUPOBAHUNA CEMEHHBIX OTHOIICHHUM, MMEIOIITNI OO0IBIIOE
TEOPETUUYECKOE U MPAKTUUECKOE 3HAYEHHE, 10 CUX [OP HE HallleJl OJHO3HAYHOTO
orBera. lIpeacrtaBnsercs, 4TO CEMEMHOE 3aKOHOJATELCTBO, PErYIUPYIOIIEE
ceMeliHble, B TOM YHCJIE UMYLIECTBEHHbIE OTHOIIECHHUS B CEMbE, yYWTHIBAIOIIEE
crielMpUKy TaKMX OTHOILICHHWM, UMEET MPUOPUTETHOE 3HAUCHHE, a B Ciydae
HEYPEryJIMPOBAaHHOCTH HX CEMEHHBIM 3aKOHOJATEIbCTBOM MTPUMEHSIOTCS HOPMBI
IpakJJaHCKOTO MpaBa CyOCUANApHO.

4. B nHacrosiliee BpeMsi Ha MPaKTHKE MPU PETyIUPOBAHUU MMYILECTBEHHBIX
OTHOILIEHUI CYNPYroB BO3HUKAIOT CIHOPHBIE BOMPOCHI MO MOBOJY COCTaBa MX
umyiecTBa. [lonaraem, 4To B cocTaBe 0OLIET0 UMYILECTBA CYIPYTOB MOTYT OBbITh
Kak mpaBa TpeOOBaHUs, TaK U 0053aTeNbCTBa, T.€. 10JrU. B nensx yctaHoBiaeHus
€IMHCTBA MPABOBOT0 PETyIUPOBAHUS UMYIIECTBEHHBIX OTHOIIEHUH CYNpPYroB Mo
MOBOJIy MX 00IIel COBMECTHOM coOcTBeHHOCTH Tipeaaraercs 1. 2 ¢T. 35 CK KP
JOTIOJIHUTB CJICAYIOIIMM MoJ0KeHHeM: « K o01eMy uMyniecTBy CynpyroB OTHOCSITCS
JI0JITH, MPUOOpETeHHbIe Cynpyramu (OJHUM W3 HHX) B pe3yJbTaTe COBEPILICHUS
CJIEJIOK B MHTEpecax ceMb». COOTBETCTBEHHO, cojiepskammecs B 1. 3 ¢T. 40 u 1. 2
ct. 48 CK KP mpaBuna o ToM, 4yTO mpu pazjeiie 00UIero UMyIIeCTBa CYIPYroB
0011Me TOITH PaCTIPEIEIAI0TC MEX 1Y HUMH IP ONOPLIMOHAILHO MPUCYKICHHBIM UM
J0JIIM, TPUOOPETAIOT JOTUYECKYIO 3aBEPIICHHOCTb.

5. Cuuraem, 4TO COTJAllIEHHE O pa3jene OOIIEero NMYILECTBA U PEIICHUE Cy/ia
MMEIOT OJIMHAKOBYIO IOpUAUYECKYIO cuity. HoTapuanbHO y10CTOBEpEHHBIN 10KYMEHT
— 3T0 3(pPEKTUBHOE IOKA3aTelbCTBO B CyAcOHOM pazOuparenbcTBe. B memsax
3aIIMThl UMYILECTBEHHBIX MPAB U 3aKOHHBIX MHTEPECOB KAXKIOTO W3 CYNPYIOB,
HA/IKHOCTH UCTIONIHEHUS 0053aTeNLCTB APYT Mepe] APYroM MpeasiaraeTcsi BBECTU
00s13aTeNbHYI0 HOTapHAbHO YJOCTOBEPEHHYIO (DOpMY COIJIAIEHUs O pa3jese
oO1ero nmyiectsa. B cBsizuc atum, npennaraercs 1. 2 c¢t. 39 CK KP uznoxurs B
cienyromen penakiun: «O01Iee UMYIIECTBO CYNPYroB MOKET OBITh pa3AeNieHo
MEX1y CYNpyraMu Mo ux corarieHuto. CoriaiieHue o pasjiese 00ero nMymnecTsa
CYNpPYTOB 3aKII0YaeTcs B MUCbMEHHOW (opMe M MOMJICKHUT HOTAPUATHHOMY
YIIOCTOBEPEHUION.

6. B cBs3M Cc TeM, YTO MHMPOKO pacTpOCTpaHEHHBbIC (PakTHUueckue Opaku
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HAXOJSATCA TMPAaKTUYECKH BHE c(epbl MPaBOBOM 3allUThl W PETyIUPOBAHMS,
IpeaaraeTcsi mpeaoCTaBUTh JIUIAM, COCTOSIIUM B HE3apETUCTPUPOBAHHOM Opake,
BO3MOKHOCTB 3aKJIIOUMTH IOTOBOP 00 UMYIIIECTBE MEXKITY JUIIAMHU, COCTOSIIMMU B
OpauHbIX OTHONIEHUSX Oe€3 peructpauuu Opaka. B wHensax 3ammTel CBOUX
MMYIIIECTBEHHBIX IPAB JTaHHBIC JIMIA MOTYT YCTaHOBHUTH B JOTOBOPE MPABOBOU
PEKUM MTPUHAJJISIKAIIETO UM MPUOOPETaeMOro MU UMYIIIECTBA, YKa3aTh YCIOBUS
ypETyJIMPOBaHUs 00513aTEILCTBEHHBIX O THOIIIEHUI MK Ty co00ii. [ [puMeneHre HopM
0 OpaduHOM JJOTOBOPE MO aHAJIOTM X BO3MOXKHO ITyTEM MPSMOTO YKa3aHUs B JOTOBOPE
Ha cooTBeTcTBYMOIIME cTarbu CK KP.

7. B ¢BsA3u ¢ oTcyTCTBUEM d(PPEKTUBHBIX MEXaHU3MOB B3bICKAHUS aJTMIMEHTOB
JETAM, POJUTENIA KOTOPBIX YKJIOHSIOTCS OT WX BBIIUIAThI, HAPYIIAIOTCS IpaBa
HECOBEPILIECHHOJIETHUX JETEN Ha MOJydeHUE COoAepkaHusd. B nemix ontuMusanuu
QAIMMCHTHBIX OTHOIICHUHW POJMUTENENM M JETEM HAa OCHOBE HCCJICIOBAHUS
3apyO0eKHOTO OIbITa BHITIIATHI TTOCOOWM, TTIOMCKA POIUTENICH, YKIOHSIIOMUXCS OT
AIMMEHTOB, TIpeJIaraeTcs c03/aTb MHOTO(YHKIMOHAILHBIN ['O0CynapcTBEHHBIN
amuMeHTHbId poun KP. OcHoBHbIMU 3amadyamu ¢oHaa OyayT: oOecreueHue
COLMATbHBIMU BBIIIATAMU JAETEH C MOCJIEAYIOIIMM B3bICKAHUEM UX C J10JDKHUKOB,
pelieHre mpoOIeMbl TTOMCKA 3JI0CTHBIX HEIUIATENbIIMKOB AIUMEHTOB, OKa3aHHE
MOJIJICP’KKA HEMOJHBIM CEMBSIM C JI€TbMU U T.J. Ero neqaTellbHOCTh MOKET
OCYLIECTBIITBCSI YEPE3 pa3JIMUHbIE TOCYNAPCTBEHHBIE W HWHBIE OPTaHbl IyTEM
OTPaHUYEHHMS HEIUIATENbIIMKOB B MOJYYEHUH PA3IUYHBIX YCIIYT.

8. OgHMM W3 CYHIECTBEHHBIX YCJIIOBUH BO3HHUKHOBEHHUSI AJMMEHTHOTO
00s13aTeNIbCTBA MEXY YWICHAMHU CEMbH SIBJISIETCS HYX1a€MOCTh JIMIIA, UMEIOIIIErO
PaBo Ha MOJIy4YeHHE ATUMEHTOB. OTCYTCTBHE 3aKOHOATENbHON Ae(UHHUIMU TAKOTO
MOHSTHUS TIPENONPEISITUIO HEOOXOIMMOCTh PUIATH €1 TPaBOBOE 3HaUYeHuE. B 1ienmsix
peanu3aluy NpUHITUIA 00eCIIeUeHNs TPUOPUTETHOM 3aIlUThI TIPaB U UHTEPECOB
HETPYJI0CTOCOOHBIX WieHOB ceMbu mpesaraerca ct. 2 CK KP gomoaHUTH
crenyroumMm onpeaeneHneMm: « Hyk1aeMoCcTh — COCTOSIHUE, IPU KOTOPOM YJIEHBI
CEMbH B TEUECHHE JJIUTETbHOTO BPEMEHN HE MOTYT CAMOCTOSATENLHO YAOBIETBOPUTh
HEO0OXOIMMBIC ISl JKM3HEOO0eCTeueHUs] MOTPEOHOCTH CBOMMH COOCTBEHHBIMHU
CpEIICTBAMM.

JInuHblil BKJIAA coucKarte/is. [luccepranus SBISIETCA CaMOCTOSATEILHOMN
HAydyHOW paboToi, OJHUM M3 TEPBBIX HCCIENOBaHUA B cdepe IpaBOBOTO
pETyIMPOBaHKS UMYIIECTBEHHBIX OTHOIICHUI B CEMbE IO 3aKOHOaTenbCTBY KP.
ChopMynupoBaHHBIE B UCCIIEIOBAaHUM BBIBOJIbI U PEKOMEH AU 000CHOBAHBI Ha
0a3e n3ydeHHsI, HAydHOT 0 aHAIM3a ¥ 000 OIIECHHS JTUTEPATyphl, 3aKOHOAATEIHHOTO U
MPAKTUYECKOTO0 MAaTepUalia, MOCBSIICHHBIX TEME UCCIICOBAHUS.

Anpodanuu pe3yJbTATOB AUcCcepranmuu. Marepuansl JTHCCEPTAUUOHHOTO
UCCJICJIOBAHMS W3JI0KEHBI B OMYyOJIMKOBAHHBIX pabOTax, UCIOJb30BAUCH NPU
MPOBEJICHUN JICKIIMOHHBIX W TMPAKTUYECKUX 3aHATHA MO Kypcam CEMEHMHOTO U
FPaXJaHCKOTO TMpaBa, OTPAKEHbI B JOKJIaJaX Ha HAyYHO-TPAKTUYECKHUX
KOH(EPEHIMIX, CEMUHApaX, KPYIJIbIX CTOJIAX.

IHos1HOTA OTPasKeHU pe3yILTATOB AU ccepPTALMM B yOauKkanusx. OCHOBHbIE
BBIBOJIBI, TIOJIOKEHUA W PEKOMEHIAIMHU, COJEPKAIIMECS B IHUCCEPTALHUOHHOM
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WCCIICIOBAaHUH, HAIUTM OTPAKCHHE B 8 HAYYHBIX CTAThSIX B HAyYHBIX KypHaIax,
PEKOMEHIOBAHHBIX BrIciien arrectanmoHHon komuccuen KP.

Crpykrypa m o0bem auccepramuu. CTpyKTypa AHCCEpTalMU MOJIYUHEHA
00111l JTOTUKE UCCIIEIOBAHUSI, 00 yCIOBJICHHOM €ro IEJIIMU, 3a/1a4aMU, U BKJIFOUAET B
ceOs: BBEACHWE, TPH TJaBbl, OOBEAWHSIONIME JIEBATH pa3JeiOB, BBIBOIBI,
MPaKTUYECKUE PEKOMEH/IAIIMUA U CITUCOK MCIIOJIb30BAaHHOM JINTEPaTypPHI.

OCHOBHOE COIEPXAHUE JTUCCEPTALIMU

Bo BBe1eHUM apryMeHTHPOBaHA aKTYAJIbHOCTh BBIOPAHHOM TEMBbI, OTIP €71€JIeHbI
Uelb W 3a/a4yM, NOKA3aHAa HaydyHash HOBU3HA JUCCEPTAllMH, €€ IpaKTHYeCKas
3HAYMMOCTb, H3JIOKEHbI OCHOBHBIEC IIOJIOKEHUS, BBIHOCUMBIE Ha 3alIUTY,
npeacTaBiieHa anpoOanus pe3yabTaToB.

I'naBa nepBas «IIpaBoBasi nmpupoaa UMYILECTBEHHbIX OTHOLLICHUN B C€Mbe
no 3akoHoaarejabcTBY KP» cocrout u3 tpex pasaenos.

B nepBom paznene nepBoi riaBel « Qowas xapakxmepucmuxa UmMyuecnmeeHHbIX
OMHOUIEHUUL 8 CEMEUHOM U 2PANCOAHCKOM Npase» PACKPBIBACTCS COJAEp KaHHE
MMYIIIECTBEHHBIX OTHOIICHHUM B CEMbe. XapaKTepUCTHKAa 0COOCHHOCTEN MPaBOBOTO
pPEryJIMPOBaHUsS HUMYIIECTBEHHBIX OTHOILICHWW B CEMbE HANPSIMYK) CBSi3aHa C
ompeeneHueM npeamera npapoBoro peryiupoBanusa. Ct. 2 CK KP 3akpemiser,
MOJIOKEHUE O TOM, YTO MMYIIECTBCHHBIE OTHOIIEHUS SIBJISIIOTCS MPEAMETOM
pPEryJIMPOBaHUS. CEMEWHOTO 3aKOHOAaTreNbCcTBA. CYIIHOCTh HMYIIECTBEHHBIX
OTHOIIIEHUN B CEMbE COCTABJISIIOT, MPEXKE BCEr0, OTHOILIEHUS MO MOBOAY OOIIEro
MMYIIECTBA CYNPYTOB, O MOBOAY Pa3J€IbHOT0 UMYIIECTBA CYNIPYTOB, OTHOIICHUS
JIeTel U pOJUTENIEN O COBMECTHOMY BJIAJICHUIO U TTOJIb30BaHUIO UMYILIECTBOM APYT
JIpyTa, a TAaKKe ATMMEHTHBIE 00513aTeIbCTBA YJICHOB ceMbH. OTpe/iesieHre MpaBoBOM
MPUPOABl  HWMYLIECTBEHHBIX OTHOLIEHWM  YJIEHOB CEMbM BO  MHOTOM
MIPEAOTIPECIIICTCS pEIIEHUEM IIPOOIEMBI COOTHOIICHHSI TPaKIAHCKOTO U CEMEHHOTO
npaBa. Borpoc 00 Ux COOTHOIIIEHUH B PETyJIMPOBAHUN UMYIIIECTBEHHBIX O THOITICHHH,
KOTOPBI UMEET TEOPETUUECKOE U MPAKTUYECKOE 3HAYCHUE, 10 CUX IMOP HE HaIeI
OJHO3HAYHOro 0TBeTa. CUMTAaEM, UTO OTPENEIISIOIIMM HAYaJIOM B PEIIEHUU JaHHOTO
BOMPOCA SIBJISIETCS OTHOIIEHUE K CEMEMHOMY MPaBy KaK K CaMOCTOSTEIbHOM OTPaCIU
npasa. [lo MHEHHIO OJHOM I'PYIIIBI aBTOPOB, UMYILIECTBEHHBIE OTHOIICHUS B CEMbE
0 CBOEM CyTH SBISIIOTCA TpaxkIaHCKO-mpaBoBbiMU (M.B. AHTOKOJIbCKAS,
b.A. Ixaunap6ek, H.JI. Eropos, B.Il. Hukutuna, A.Il. CepreeB u ap.). dpyrue
MoJlarat0T, YTO MMYIIECTBEHHbIC OTHOIIECHUS  YPEryJIMPOBAHHBIE HOpPMaMHU
CEMEMHOTO0 3aKOHOJATENIbCTBA, COCTABJSIIOT MOPEAMET CEMEHMHOro MpaBa
(E.M. Bopoxeiikun, [I'.K. MarseeB, A.M. HeuaeBa, O.H. Huzamuesa,
JIL.M. ITuenunuena, B.A. PsaceHueB u ap.).

ITo muenuto O.A. Py3akoBol, OTHOIIEHUS, PETYJIUPYEMbBIE CEMENHBIM IPaBOM, BO
MHOTOM CXO/IHBI C TPaXXIaHCKO-IIPABOBBIMU OTHOIIEHUSMU, OJIUHAKOB U METOJ UX
MPaBOBOIO peryaupoBanusi. O JHaKO OTHOIICHHUS, BXOISIIHME B IPEAMET CEMEUHOTO
IpaBa, UMEIOT CBOM OCOOEHHOCTH [Py3akosa O.A. CeMmeiinoe npaso: yueOHuk - M.: 2010. -
C.9]. B ppIHOYHBIX YCJIIOBUSAX UMYIIECTBEHHBIE OTHOIIEHUS, BO3HUKAIOIINE MEXTY
YJICHAMH CEMbU, UMEIOT 0COOBIH, CICIIU(PUUECKUH, CEMENHBIN XapakTep [Apabaes U.1.
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Ponp u 3nauenue rpaxmaHckoro mpaBa Keipreisckoit PecnyOnuku B ycinoBusx (GopMupoBaHus
IPaBOBOTO rocyznapcTa. / MaTtepualibl MEXAyHApOAHON HAydyHO-IPAKTUYECKOM KOH(epeHLIHH
«[IpoGnemsl peanmuzanuu nporpammbl «Kaaper XXI». — bumkek, 1998. - Ne 1-2.].

Hccenenosas B3anMOJECHCTBHUE ABYX OTPACIIEBBIX IPABOBBIX CUCTEM — CEMEWUHOTO
U TPAXJIAHCKOTO MpaBa — B 00JaCTU MMYIIECTBEHHBIX OTHOIICHUH, B KOHTEKCTE
aHaJIM3a HAYYHBIX B3[JISL0B ITPEJIaraéM pacCMaTpUBaTh UX KaK OTHOLIEHUSI MEXKY
YJIEHAMH CEMBH 110 ITOBOY BJIAICHHUS, ITOJIb30BAHMS U PACTIOPSIKEHUS] UMYILIECTBOM,
[0 MOBOJY OTBETCTBEHHOCTH MO 00s3aTelbCcTBaM Mepe TPETbUMH JIMIAaMHU, IO
IIPEIOCTABJICHUIO COIEP/KaHHNs, @ TAKYKE MHBIE OTHOLLIECHHUS, CBA3aHHBIE C IIEpeaadei
MatepuanbHbIX Ojar. Ha wHam B3riasa, — NOHSATHE, BHIBI W COJEpIKaHUE
MMYILECTBEHHBIX OTHOLIEHUM B CEMbE UIPAIOT BAXHYIO POJIb MIPU PACCMOTPEHUN
CyJlaMH J1eJ1 B 00J1aCTH 3alUThl UMYIIECTBEHHBIX IIPAB YJeHOB ceMbu. B wacTHOCTH,
MOHATHE UMYIIECTBEHHBIX OTHOIIEHUN B CEMbE SIBIIIETCSI OCHOBOM OMpEIEICHHUS
BO3MOKHOCTH OTHECEHHUSI CIIOPHBIX BOIPOCOB K MPEAMETY CEMEWHOro Npasa.
JlaHHbI€ BBIBOJIBI CITyXaT TEOPETUYECKON 0a30i1 I JanbHEUILIEro UCCIIEA0BAHUS
3asBJICHHOU MPOOIEMaTHKH.

Bo BTOpoMm paszznene mnepBoil rnaBbl «CyOwvekmuvl u 00beKmbvl CEMElHbIX
UMYUWECNBEHHbIX OMHOWEHUU)» PACCMATPUBAIOTCS TAKUE DJIEMEHTHI CEMENHBIX
MMYILIECTBEHHBIX IPABOOTHOIIEHU, KaK CYObEKTHI U 00BEKTHI, JaHa KJIac CUPUKALHSA
BUJOB HMYIIECTBEHHBIX OTHOLIEHUI B CEMbE MO CYOBEKTHOMY COCTaBYy U
OCHOBaHMSIM MX BO3HUKHOBEHUS.

NMmyiiecTBEHHBIE OTHOLIEHUSI B CEMbE CKJIAABIBAIOTCS MEXKAY CTPOro
OTpEeIEICHHBIMU CYOBEKTaAMU, KOTOPBIMH SIBJISIFOTCS HCKIIFOUUTENILHO OJIM3KUE JIFOAH,
HaJlelIeHHble CEMEMHbIMU NpaBaMu U 00a3aHHOCTIMH. C.A. MyparoBa yka3bIBaeT:
«Kak camocToATeNTbHOE MOHSITUE «CEMbS» BCTPEUYAETCA B TEKCTE psija cTareu
CEMENMHOI0 3aKOHOJATENbCTBA. B ceMEeHOM ITpaBe ceMbs BBICTYHAET KaK €IUHBII
KOJUICKTUBHBIN CYOBEKT, YJICHBI KOTOPOTO TAaKXKE SIBJISIOTCA CaMOCTOSITEIbHBIMU

CY6’I>€KTaMI/I CEeMEHNHBIX Inp aBOOTHOIIICHUI [MypartoBa C.A.Cemelinoe npaBo: yueOHuK. - M.: 2006. -
C. 38].

Ha Ham B3risia, 3aKOHOJATENNb MPHU HMCMOJB30BAaHUM TEPMHUHA «CEMbS» B
KOHTEKCTE MPaB U 00S13aHHOCTEN OTOXAECTBIISI €T0 C MOHATUEM «YJIEH CEMbUY,
uMesl B BUJLY OTJEIBHOTO CaMOCTOSATENLHOTO CYyOBEKTa, JIMIIA, BXOISIIETO B 3Ty
ceMbl0. Ha mpakTuke BayKHOE 3Ha4CHHUE UMEET OIIPEAEIICHUE KPYTra YWICHOB CeMbU. B
UX YHCJIO BXOJISIT CYNPYTH, POJIUTENHN U AETH (YCHIHOBUTEIN U YCHIHOBJIEHHBIE), a B
CIIy4asix U B IIpeeax, NPeIyCMOTPEHHBIX CEMENHBIM 3aKOHOAATENIbCTBOM, IPYTe
POJCTBEHHUKHA U WHBIC JIMIA. Y CTAHOBJICHUE Kpyra 4IEHOB CEMbU OCHOBAaHO Ha
aHayM3e CYObEKTHOTO COCTaBa OTHOIICHUH, PETYIUPYEMBIX CEMEHHBIM TIPABOM.

PaccmarpuBas cyOBEKTOB CEMEHHBIX MUMYIIECTBEHHBIX OTHOIIEHUH, ClEAyeT
YUUTBIBATh, YTO OHM JIOJDKHBI 00JIafaTh COOTBETCTBYIOIIEH CEMEHHOM
PaBOCIOCOOHOCTBIO U JI€ECTIOCOOHOCTHIO.

CrenyrommM  3JEMEHTOM CEMEWHBIX HMYILIECTBEHHBIX ITPAaBOOTHOILICHUI
SBJISIIOTCA OOBEKThI, KOTOPbIE MPEACTABIAIOT COO0M NEUCTBUS YJICHOB CEMbU U
UMyILIECTBO (BelM ). HeoOXoqmMo OTMETUTD, UTO B CEMENHOM 3akoHo1arenbcTee KP
MMYILIECTBO HE ompeaesaercs Kak otaenbHas kareropus. B ct. 35 CK KP tepmun
«UMYIIECTBO», PACKPBIBasi OOBEKT CEMEHHBIX TPABOOTHOIIEHUH CYNPYTOB,
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OXBaTbIBaeT KaK BEIM, TaK M Pa3JIMUHbIe MMYIIECTBEHHbIE mpaBa. OObEKTOM
CEMEIHBIX HMMYIIECTBEHHBIX OTHOIICHWM SIBISIETCS BCE TO, YTO MOJXET OBIThH
COOCTBEHHOCTBIO: )KMJION JIOM, Tapaxk, Jaqya, MPeAMETHI TOMAIIHET0 X03siCcTBa U
JUYHOrO MOTpeOJIeHUsl, TPAHCHOPTHBIE CPEACTBA, 3JaHHE, NPENNPUATHE,
000pyIOBaHUE, COOPYKEHHE, T.e. JI000€ MMYIIECTBO TMOTPEOUTEIHCKOTO,
MIPOM3BOJICTBEHHOTO, COLMAIBHOTO, KYyJbTYPHOTO W HMHOTO Ha3HA4YEHHUS.
HckimodueHre COCTaBJSIIOT OTAENIbHBIE, MPEIYCMOTPEHHBIE B 3aKOHE BHIbI
UMYILIECTBA, KOTOPbIE HE MOTYT MPHUHAJIEKATh TPAKIAHUHY [0 COOOpaXKEHUSIM
TrOCYy/IapCTBEHHOW WM OOIIECTBEHHOW OE€30MaCHOCTH WA B COOTBETCTBUU C
MEXITYHAPOIHBIMU 00513aTeNTbCTBAMH.

TeopeTnkaMu CeMEHWHOro MpaBa TPAAULMOHHO BBIJEISAIOTCS JBE KaT€rOpuu
VMMYILECTBEHHBIX OTHOLIEHHM CYIIPYTrOB: OTHOLIEHHS IO TOBOY IIPUHAJIE)KHOCTH
BellIeH ¥ OTHOIIICHHUS IO TTOBO/TY MpeI0cTaBieHus coaepkanus (M.B. AHTOKOJIbCKasl,
K.W. AcanoBa, C.A. MyparoBa, O.A. Py3akoBa u ap.).

[IpencraBnsiercss, 4YTO  OTHOCHUTEIBHO  CAMOCTOSITEIBHYK)  KAaT€rOpHIO
VMMYILECTBEHHBIX OTHOIICHUN CYIPYrOB, PETYIUPYEMBIX CEMEWHBIM IPABOM,
COCTABJIAIOT OTHOIIECHHUS, CBSI3aHHBIE C OTBETCTBEHHOCTBHIO CYIPYroB IIO
oOsi3arenbcTBAM Tiepell TpeTbUMU JMiamu. OJHAKO CleAyeT Y4YUThIBaTh, 4ToO,
MTOCKOJIBKY YKa3aHHbIE OTHOLICHHMSI 3aTPAaruBarOT UHTEPECHI TPETbUX JIML, OHU HE
MOTYT IO JIBEPraThCsl JOTOBOPHOMY PETYJIMPOBAHUIO, CJIE0BATENILHO, COCTABIIATH €T0
npeaMer. Pe3roMupys BBIIIECKA3aHHOE, CJEAYET OTMETUTh, YTO MPEACTaBICHHAS
HaAMU KJIacCU(pUKAUS UMYIIECTBEHHBIX OTHOIICHUH B CEMbE, UMEET HE TOJBKO
TEOPETUYECKOE, HO U MPAKTUYECKOE 3HAYEHHE, MOCKOJIbKY TOMOKET MPABUIBHO
YSICHUTb XapaKTep B3aMMOOTHOILICHUH YJIEHOB CEMbH, UX IIPaBa U 0053aHHOCTU B TOM
VI UTHOM IIPABOOTHOIIEHHUH &, CJIEI0BATEIbHO, MPABUIBHO MPUMEHSITh CEMEMHOE
3aKOHOJATENIbCTBO K KXIOMY KOHKPETHOMY CIIy4daro.

B Ttperbem paspene mepBou riaBbl « M cmouHUKU NPAaGo8o2o pecyiupo8aHus.
cemMenunvlx — umyujecmeennuvix — omuouwtenuti 6  Kuipevisckou — Pecnybnukey
AHATM3UPYETCS PA3BUTHE CEMEMHOTO 3aKOHOJATEIbCTBA U COBPEMEHHAS CUCTEMA
HOPMAaTUBHBIX NpaBoBbIX akTOB KP B 00sacTH peryianpoBaHus UMYILIECTBEHHBIX
OTHOILICHUH B CEMBE.

HccnenoBaB MiCcbMEHHBIE HCTOUYHUKH afjaTa — Dpeske (MI0CTaHOBICHUS OMEB), MBI
OPUILUIM K BBIBOJY, YTO 3aKIIIOYEHUE Opaka HOCWJIO XapakTep MMYIIECTBEHHOMU
cnenku. JKeHmmHa ObLIa MNPEAMETOM KYIUIM-NPOJAXHU, OHA HE HMena
MMYILECTBEHHBIX MPaB. B coBeTCKuii nepro ObIJI0 CO3JaH0 HOBOE CEMENHOE MPaBo
MyTeM NPUHATUS JEKPETOB, KOJIEKCOB, 3aKOHOB U Ipyrux aktoB. B 1918 r. Hauanack
ko upukanus cemeitHoro npasa. B cootBerctBuu co cT. 105 Konekca 3axkoHOB 00
aKTax rpakJJaHCKOT0 COCTOSIHUSL, OpayHOM, CeMEHHOM 1 onieKyHCKoM nipaBe PCDOCP
ot 1918 ronma Opak He co3maeT OOIIHOCTM UMYIIECTBA Cymnpyros. JleicTByer
OPUHIMI  TIOJHOW Pa3elbHOCTH COOCTBEHHOCTH cymnpyroB. [lo MHeHHro
K.N. AcaHoBOM, NPUHIUIT Pa3J€IbHOCTH UMYIIECTBA CYNIPYTOB OKa3ajICs MPOCTO
aHAXPOHU3MOM, OT ITPOBEACHUSI KOTOPOTO BHauaje cyAeOHas NpaKkTUKa, a 3aTeM U
3aKOHO/1aTelh, OB BBIHYKJIEHBI OTKAa3aThCA [Acanosa K.U. [IpaBoBoe perynupoBanue
OpadyHO-ceMeNHbIX OTHOIIeHHH (MaTepualbl Kulpreizckoii Pecriydnuku ): tucc. ...kaH[. I0pU. HaykK.
— B., 1999. — C. 37]. B nepBbie roasl oOpazoBanusi CCCP Obl1a npoBeaeHa BTopas
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KO Iu(UKAIHS CEMEITHOTO 3aKOHOJaTeNIhCTBA ITyTeM MpuHATHS Kogekca 3aKk0HOB 0
opake, cembe m omeke PCOCP 1926 r., coriacHO KOTOPOMY HMYIIECTBO,
NpUHAJIeKaBIIEe CyNpyraM A0 BCTYIUIEHHUS! B OpaK, OCTaBaIOCh UX Pa3elIbHbBIM.
Hmy11iecTBO, HAKUTOE CYIIPyraMu B T€UE€HUE Opaka, CYUTAIOCh OOIIUM UMYIIIECTBOM
cynpyroB. CamMoi CyIIHOCTBIO Opaka AHKTyeTCsi HEOOXOJAMMOCTH TPU3HATH
OOIHOCTh TPaB KaXJIOro0 M3 CYNPYroB Ha BCE, YTO JOOBITO MMH 3a BpeMs
COBMECTHOM KU3HHU. [Pscennes B.A. Cemelinoe npaso. - M.: 1978.- C.67, Bopoxeiikuu E.M.
[IpaBoBbIE OCHOBBI Opaka u ceMby. - M.: 1969.- C.16]. DT0 ObLI IEPBBIN 1IAT K YHU(UKALIUN
MPaBOBOr0 pexuMa uMmyliectBa cynpyroB. Kpome toro, ct. 125 Kopekca
npeaycMaTpuBaia paBeHCTBO J0JIEH KaXI0To cymnpyra B obmem umyiiectse. Ho
VYkazom Ilpesuauyma BepxoBuoro Cosera CCCP ot 15 cenrsOpsa 1945 rona
penakius OSTOM cTaThbu ObLIa U3MEHEHa, W pa3Mep J0JM HMYIIECTBA,
MIPUHAJISKAIIET0 000MM CyMpyTraM, CTal ONPEIeIIThCS CyaoM. BakHOW BeXOi B
pa3BUTUH OpauHO-CEMEWHOTO 3aKOHOATENbCTBA SIBWJIOCH MpUHATHE 26 ekadps
1969 rona Kogekca o 0pake u cembe Kuprusckoit CCP (0anee - KobC). KobC
3aKperuisl pexuM 0011el COBMECTHOM COOCTBEHHOCTH CYNPYTOB HapsiAy ¢ OOLIe
JIOJICBOM COOCTBEHHOCTHIO M MHAWBHTYAIBHOM COOCTBEHHOCTHI0. O0II1ast COBMECTHAsS
COOCTBEHHOCTh XapaKTEPU3YEeTCs TOJHBIM PABEHCTBOM IMpaB IO BIIAJCHHUIO,
M0JIb30BAHUIO U PACTIOPSLKEHUIO UMYILECTBOM, HAXKUTBIM CyTNpyramu B Opaxe. Kpome
toro, KobC He 3akperuisiii Bce yCa0BUsl BOSHUKHOBEHHSI ATMMEHTHOT'O 00s13aTeIIbCTBA
MEXKIY CyNpyramu, HE pacKpBIBAI MOHATHS HETPYAOCTOCOOHOCTH CyIpyra, 4To
BBI3BAJIO JUCKYCCUU B ITpaBoBoil tuteparype. KobC He yTouHsI1 COCTOSIHIE BHYKOB,
00sI3aHHBIX  YyIJIQUMBaTh QJUMEHThI, a HWMEHHO, TPYAOCIOCOOHOCTh U
COBEpIIIEHHOJIETHE, B CBSI3M C YE€M, BO3HUKIM OIPEAECICHHbIE TPYAHOCTU MPH
OTIpEIeTICHNH Pa3MepOB aJMMEHTOB, WM JK€ JIMIIA, B3sBIIME K ceOe nereil Ha
MOCTOSIHHOE BOCTIIMTAHUE U COACPIKaHUE, ObLITN 00s13aHbI BHITIIIAYMBATD UM aJIUMEHTBI
B NPUHYJIUTEIHLHOM TOPSJKE, €CIU OHU OT OTKAa3bIBAIMCh OT MPEIOCTABICHUS
COJEpIKAHUSL.

KoHCTUTYIIMOHHBIE TTOJIOKEHHS O TIpaBax U CBOOOIax YeIoBeKa U TpaKaaHIHA
ctamu pyHIaMeHTOM COBpeMeHHoro cemeinoro 3akononarenbctBa KP. CK KP kak
KOJIU(PUITUPOBAHHBIN HOPMATHUBHBIN AKT COAEPIKUT ITPABOBbIE HOPMbI, OTPAXKAIOIINE
crieruuKy MPaBOBOTO PETYIMPOBAHMS CEMEHHBIX OTHOIICHHWH, B TOM YHCIIE
MMYIIIECTBEHHBIX OTHOIIICHUM B CeMbe. B muccepTanum Takke npoaHaTu3upOBaHbI
oTaenbHbIe 3aK0HbI KP, MexayHapoiHbIe TOKYMEHTHI, ocTaHOBJIeHH [nenymoB
BepxoBHoro cyna KP kak cpencTBa mpaBOBOTO peryJMpOBaHUs UMYIIIECTBEHHBIX
OTHOULIEHUH B CEMBE.

Takum 00pa3oM, ucCClieIOBAaHHME HCTOYHUKOB IPABOBOTO PETYIUPOBAHUS
CEMEWHBIX UMYITIECTBEHHBIX O THOITICHUI TTO3BOJIUJIO HAaM CJI€IaTh BHIBOJ O TOM, YTO
CEeMENHO e 3aKOHOAATEIILCTBO MPETEPIIEIIO CYIIECTBEHHBIC U3MEHEHUSI B 3aBUCUMOCTH
OT WM3MEHEHHH TOCYJapCTBEHHOW WIEOJIOTUM W OT TMEepEeMEeH B OOIIeCTBe.
HaOmogaercsi pacumpeHne CTPYKTypbl 3aKOHOJATelbCTBA, BO3HUKHOBEHHE
KOIU(PUITUPOBAHHBIX UCTOYHUKOB. Kpome ToT0, B KaK10M MOCIISAYIOMIEM UCTOYHHKE
POCJIO KOJIMYECTBO UCCIIETYEMBIX HOPM, Yallle CTAIH JIETATM3UPOBATHCS OT/ICIIbHbBIC
MOJIOKEHUSI, UMIIEPATUBHBIE HOPMbI CMEHSJIUCH JUCTIO3UTUBHBIMHU.
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Ycunenue TMCTIO3UTUBHOIO HA4YaJla B CEMEMHOM 3aKOHO/IATENIbCTBE MTPUBENIO U K
OoJiee MIMPOKOMY MPUMEHEHHIO TPaXIaHCKO-TIPABOBOTO WHCTPYMEHTapHs MpU
pPEryJIMPOBAHUH CEMEWHBIX UMYIIIECTBEHHBIX OTHOICHUH. OHUM U3 aKTyalbHBIX
BOIIPOCOB B IPaBOBOM HAyKe SIBJISETCS BONPOC O COOTHOLIEHUU CEMEHHOTO U
FPaXIAaHCKOTO 3aKOHOJATEIIbCTBA B PETYyJIMPOBAHUM CEMEHHBIX OTHOUICHH,
KOTOPBIM 7O CUX TMOp HE HAXOJIUT OJIHO3HAYHOTO OTBETa, MPH ATOM HMEET
TEOPETUUYECKOE U MPAKTUYECKOE 3HAUeHHE. V3yunB Hccae10BaHus, MPOBEICHHBIE
panom yuenbix (C.C. AnekceeB, M.B. Antokonbckas, U.M. ApabGaeB, M.U.
bparunckuii, H.JI. Eropos, C.M. Mypat6ekoBa, A.M. Heuaesa, B.Il. Hukutuna,
B.B. IlaBnenko, JI.M. ITuemunniea, A.Il. CepreeB u ap.), a TakKe UCXOAS U3
anam3a CK KP, mbl npunmm K BbIBOAY, YTO CEMEWHOE 3aKOHOJATENIbCTBO,
perynupymoiiee CeMEeMHbIE, B TOM YHUCJIE UMYIIECTBEHHbIE OTHOIIECHUS B CEMBE,
YUUTHIBAIOIIEE CIIEU(UKY TAKUX OTHOIIICHNH, UMEET MPHUOPUTETHOE 3HAUYCHUE, a B
CJIy4ae HEYperyJMpOBaHHOCTH HX CEMEWHBIM 3aKOHOIATEIbCTBOM MPUMEHSIOTCS
HOPMBI T'PaXAaHCKOTO MpaBa CyOCUANAapHO.

I'naBa Bropas «Oco0eHHOCTH IPABOBOI0 PEeryJIMPOBAHHUS UMYLIECTBEHHbIX
oTHOWIeHUM cynpyros B KP» coctout u3 Tpex pa3uenos.

B nepBom pazjene BTOpOM TIaBbl « 3AKOHHbLU PEeHCUM UMYUECMBA CYNPY208y
paccMaTpuBalOTCs OTHOLICHHUS CYIIPYTOB 10 MOBOJy COBMECTHOTO U pa3eibHOTO
uMyIecTBa. IMyiiecTBo CynpyroB — MaTepHraibHasi OCHOBA MX COBMECTHOM JKU3HHU.
[lepeuenb COBMECTHOI COOCTBEHHOCTH CYNpyroB, coaepsxammiics B cT. 35 CK KP
SBJIACTCS aJIeKO HE UCUEPIBIBAIOIIMM, YTO, O€3yCIOBHO, MOPOXKAAET HEKOTOPbIE
CIIOPHBIE BOMPOCHI U TPYIHOCTH B MPABOMPUMEHUTEIHHOM AESITEbHOCTH.

[To MHEHMIO OJHOM IPYMIBI ABTOPOB, B COCTAB UMYIIECTBA CYIIPYTOB BXOIST KaK
BEIIM, TaK | MMYILIECTBEHHBbIC TIpaBa, HO HE JOJTH, T.€. OOS3aHHOCTH
uMyllecTBeHHOro xapakrepa (A.M. bensikoBa, B. A. Pscenues, C.}O. YamikoBa).
Takxe npeAcTaBiIsieT UHTEPEC MHEHUE JPYTUX YUYEHBIX O TOM, UTO OOIME J0JIrU
CYNpYroB SIBISIFOTCS OJHUM W3 KOMIIOHEHTOB HAXKHUTONO HMHU HMMYIIECTBA
(M.B. Artokonnckas, JI.M. [TuemunaneBa B.A. Tapxos, A.M. DpaeneBckuii). Jloaru
M0 CYTH SBJISIIOTCS TIpUOOpeTeHueM (HaKUTOM JIOJTOBOM Maccoi) B TEUCHHUE
cemeiiHOM *u3HU. COBMECTHBIE JIOJTU SABJIAIOTCS COBMECTHBIM HMYIIECTBOM.
[Tonaraem, 4TO B COCTaB OOIIEro MMYILECTBA CYNPYroB HEOOXOIUMO BKIIIOYATh
BEIIIU, ITpaBa TP€OOBAHUS U TOJITH, HO «CEPILIEBUHY» UMYIIECTBEHHBIX OTHOILIICHUN
CYHpPYTroB OYyT COCTaBJISATh OTHOIIIEHHS COOCTBEHHOCTH. [loaToMy, 1ymaem, Oyner
CIIPaBE/JIMBO MPU3HATh TOYKY 3PEHUS TEX YYEHBIX - IUBWIMCTOB, KOTOPBIC
pa3IMYaOT KaTeropuu «COOCTBEHHOCTh CYMPYTOB» M «HUMYIIECTBO CYIPYTOBY,
COCTaB KOTOPBIX HE UCUEPTIHIBACTCS TOJHKO 0OBEKTaMHU MpaBa COOCTBEHHOCTH.

B nensx yctaHOBJIEHUS €1MHCTBA MPABOBOTO PETYIUPOBAHUS UMYIIECTBEHHBIX
OTHOILUEHUWA CYNPYroB IO IMOBOJY HUX OOIIEH COBMECTHONM COOCTBEHHOCTH
npennaraercs: 1. 2 ¢T. 35 CK KP nonomuuts nonoxenneM: « K obmemy numyiectBy
CyNPYrOB OTHOCATCS JOJTH, NPUOOpPETeHHbIE cynpyramMu (OJHUM U3 HUX)
COBEPIICHUEM CJIETIOK B UHTEpecax ceMbi. COOTBETCTBEHHO, COJEpXKAIIMECsS BIL. 3
cT. 40 CK KP u n. 2 ct. 48 CK KP mpaBuna o ToM, 4TO mpu paszjene ooOIero
UMYIIECTBA CYNPYyroB oOOLMe JOJATM  PACIPEAesIIOTCS MEXKAY HUMHU
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IPOTIOPIIMOHATPHO TPHUCYXKACHHBIM WM JIOJSIM, TPUOOPETAIOT JIOTHYECKYIO
3aBEPIICHHOCTb.

Kpome Toro, B 1rccepranum 3aTparuBatoTCsl CIOPHBIE BOMPOCHI OTHOCUTEIBHO
pa3ieNbHOTO MMYIIECTBA CYNPYrOoB, MMYILECTBA, MPHUOOPETEHHOTO COBMECTHO
JMIaMu, Opak KOTOPBIX MPU3HAH HEJCHC TBUTEIbHBIM; IIPABOBOM MIPHUPOIHI BEIIICH,
KYTUICHHBIX BO BpeMsi Opaka, HO Ha CpeZICTBa, MPUHAJISKAIHE OHOMY U3 CYIIPYTrOB
710 BCTYIUICHUS B HErO; MPAaBOBOT0 peKMMa MPUAHOTO, CBa/I€OHBIX MMOJAPKOB, a
TaK)Ke IMOJIAPKOB, KOTOPhIE OJIMH CYNPYr JeNial APYromMy, MPaBOBOTO PEXUMA
JI0XOJIOB, TIOJYYCHHBIX B TIEPHOJ Opaka OT XO3AMCTBEHHOTO HCIIOJIb30BaHUS
pa3ienbHON COOCTBEHHOCTH OJTHOTO M3 CYNMPYroB U ap. besycnoBHo, mogo0HbIE
BOIIPOCHI BCTAIOT IEpeJ1 CyAeOHOM NMpakTUKoil. Bo MHOTHX cilydasiX BO3HUKAIOIME
npoOJeMbl MPEJICTABISIETCS 1I€TIECO00pPa3HbIM pPeElIaTh MPU MOMOIIM OpayHbIX
n0oroBopoB. Tem He MeHee, MPUHLIUIIUATIBLHOE MPABOBOE PEIICHUE MTOCTABIEHHBIX
BOIIPOCOB HEOOXOJMMO HAaWTH HE3aBUCHUMO OT TOTO, CKOJBKO MOJOOHBIX el
BBIHYXXJICHBI OYAYyT pa3pelniath Cy/bl.

Bo BTOpOM pasnene BTOpoi Iri1aBsbl « Pasoen coemMecmuo2o umyuwecmea Cynpy208y
AHATIM3UPYIOTCS MPOOJIEMHBIE BOMPOCHI, BOSHUKAIOIIHME TP pa3jiesic UMYIIECTBA
CYHpPYTOB.

Pa3znen coBMECTHOTO MMYIIECTBA CYNPYrOB — 3TO JUIMTENILHBIA U CIIOKHBIN
MPOIIECC, CO3MAIIIMN CyAy HeMalo TPYAHOCTEH, OCOOCHHO B CiydasX, KOrjaa
CYNPYTH PacTOPTraroT Opak U MPH STOM UMEIOT UMYIICCTBEHHBIC TPETEH3UH APYT
npyry. Bractosimee Bpemsa B KP otmeuaercst TeHIEHIMS yBENUYEHNS KOJIUYECTBA
pazBoaoB. 3a 2010 r. yncno pa3BonoB coctaBmio 6091, 3a 2011 r. — 6689, B 3ToM
rogy Opak yxke pactopriu 5857 map, Oomblie, 4eM 3a aHAJOTUYHBIN TEPHO]
MPOIIIOTO ro/la, YeTBEPTh PA3BEIECHHBIX — MOJIOIbIE JIFOJIU, COCTOSIBIIIME B Opake
MeHee ISITH JieT [Hancrarkom KP]. Ha mpakTuke npu pacTop>keHusi Opaka He 4acTo
BCTPEYAIOTCS CIlydad MUPHOTO YPEryJIUpOBaHuUs BOIIPOCA O pa3ieie UMYLIECTBA.
[TosTomy TeopeTndeckas pa3paboTaHHOCTh BOMPOCOB, CBSI3aHHBIX C OMpe/IeIeHIEeM
pa3AebHOTO M OOIIET0 UMYIIIECTBA CYIPYTOB, C MOPSAKOM pa3jiesia UMYIIECTBA MIPU
pacTopkeHud Opaka U NPaBWIbHOE HMX MPAKTUYECKOE MPUMEHEHHUE MOMOTYT
n30eKaTh CIIOPOB, BO3HUKAIOIIMX [TPH Pa3/IeNie COBMECTHOTO UMYIIECTBA CYIIPYTOB.

IIpu paccMoTpeHnH Criopa Cynpyros O pa3ierne COBMECTHOTO UMYILECTBA CYJIOM
YCTaHABJIMBAETCS: COCTAB MMYIIECTBA, MOJUISKAILErO pa3/iely; OTCYTCTBUE MTPaB
TpeOOBaHUM TPETHUX JIMI[ Ha JAaHHOE MMYILECTBO; UMYILIECTBO, HE MOJJIKAIIEE
pazjenny; CTouMOCTb uMmytecTBa. CyJ1 BlpaBe OTCTYIHUTh OT HaYajla paBeHCTBA JOJiel
CYHIPYI'OB, UCXOJSI U3 HHTEPECOB HECOBEPILIEHHOJIETHUX JETEU M UCXO I U3 MHTEpeca
OJIHOTO W3 CYNPYTOB, B CIy4asix, €CJM APYrou Cynpyr He Mmojydaia J0X0J10B 0e3
YBOKHUTEILHOU MIPUYUHBI WA PACX00Bal 00IIee UMYIIIECTBO CYNPYTroB B yiepo
uHTEpecaM ceMbu. lIpu paszmene HEKOTOPBIX KaTerOpuil BeEIIEd BO3HUKAOT
P00 JIEMBI, CBSI3aHHBIE C TEM, UTO HE BCE BUABI UMYIIIECTBA MOTYT OBITh Pa3 IC/ICHBI B
HaType. B 3ToM cilydae Belllb NPUCYXAAETCS OJTHOMY M3 CYNPYTrOB, HMEIOLIEMY
CYILIECTBEHHBI MHTEPEC B €€ HUCIIOJb30BAHHH, a4 JPYTOMY CYNPYTy JACHEKHAS
KOMIICHCAIW.
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[Ipn oTCYTCTBUM pa3HOTJIACHM IO MOBOJY pa3zieia COBMECTHOIO UMYLIECTBA
CYyNPYTH MOTYT CaMOCTOSITENIbHO 3aKIIOYWTh COTJAllICHHE O paszjene 0OIIero
umytrectBa (. 2 ct. 39 CK KP). Cornamenne o pasnene MMYIIECTBA MOXKET
ONpeNeiiITh CynbOy OOIIEro MMYIIECTBA, KOTOPOE YXKE€ HMEETCS y CYNPYToOB.
Cynpyru BmOpaBe pa3leinTh O0O0Iee MMYIIECTBO MOPOBHY WJIM OTCTYNUTH OT
npuHimna pasenctna aoJieil. CK KP He coaepxut crnenuanbHbIX TpeOOBaHUN K
(dbopme cornaieHus o pasjiese UMyIIeCTBa CYIIPYroB, UM MPEIOCTABISIETCS MTPaBO
caMuM BBIOpaTh HEOOXOIMMYIO, C UX TOUYKHM 3peHus, ¢popmy. Ha Ham B3z,
COCTaBJICHHE COTJAIICHUS B TPOCTON MUChbMEHHOW (opme 0e3 3aBepeHHs y
HOTapuyca HE B IMOJHOW Mepe 3ammiiaeT npasa cynpyroB. HoTapuyc ke npu
NOANTMCAHNU COTJIAILICHHS ITPOBEPUT 1€ECTIOCOOHOCTh CYNPYTOB M B MOCJEAYIOIIEM
BCErJa IMOJATBEPAUT B CyA€ TOT (PakT, UTO JOKYMEHT ObUI MOJIHUCAH B €ro
MPUCYTCTBHH OOOWMH CYIIPYraMH, JEeCTIOCOOHOCTh KOTOPBIX Obljia pOBEpeHa.
Cuuraem, 4TO COTNAIIEHUE O pa3jierne 00IIero UMYIIECTBA U PEIICHUE CYya UMEIOT
OJIMHAKOBYIO I0pUMUYECKYI0 crity. HoTapraibHO y10CTOBEPEHHBINA JOKYMEHT — 3TO
3 dEeKTUBHOE T0KA3ATENHLCTBO B CYACOHOM pa30ouparenbCTBE.

B Tperbem pasznene BTOPOW TWaBbl  «/[ocoeopnoe pecynuposamue
UMYUECBEHHBIX OMHOULEHUU CYNPY208» COJIEPIKUTCS HCCIEIOBAHUE UCTOPHUH
BO3HUKHOBEHHUSI OpauHOro J0TrOBOpa Kak MPaBOBOUM KOHCTPYKIIMU, €0 MPABOBOM
IPUPOJIbI, 0CO00r0 CYOBEKTHOIO COCTABA.

[locpencTBoM OpadyHOro OTOBOPA CYNPYTH BIIPaBE U3MEHHUTH YCTAaHOBJICHHBIH
3aKOHOM PEXHUM COOCTBEHHOCTH, YCTAHOBUTHh PEXUM COBMECTHOM, J10JIEBOM WU
pa3AenbHOM COOCTBEHHOCTH Ha BCE UMYIIIECTBO CYNPYTOB, HA €r0 OTAEIbHbIE BUbI
WM HAa UMYILIECTBO KAKJIOr0 U3 CYNpPYroB, MPUYEM, KaKk Ha UMEIOIIeecs, TaK U Ha
oynymee. [lomaraem, miens goTOBOpa - M3MEHUTH 3aKOHHBIM PEKUM MMYIIIECTBA
CYNPYTOB JJIs1 MAKCUMAJILHOTO TIPUCIIOCOOJICHUS 3TOr0 PEKUMA K MOTPEOHOCTIM
cynpyroB. Cynpyru BIipaBe ONpeIesiuTh B OpayHOM 1I0TOBOPE IpaBa U 00513aHHOCTH
10 B3aUMHOMY COJIEPKAHMIO; CITIOCOOBI y4acTus B 10X0AaX APYT APYra; NOpsa0K
HECEHMS] KaXJbIM M3 HUX CEMEHHBIX PacxoJ/IOB; MMYIIECTBO, KOTOpOoe Oyner
nepe1aHo KaX10MY U3 HUX B CITydae pacTOpKeHUs1 Opaka; Tr0Oble MHBIE MOJI0KEHUS,
KacCaroILMECs] UMYILIECTBEHHBIX OTHOIIECHUIA.

OnHako, kak nokasan anasm3 Hopm CKKP, perynupyromnmx OpadHsiii 10TOBOD,
€CTh MPOOENbl U MPOTUBOPEUUS, YTO YCIOXKHSIET €ro MPaKTHUECKOE MPUMEHEHHE.
Tak, 60J1b1110€ KOJIMYECTBO BOITPOCOB BBI3BIBAET ONPE/EICHUE MPABOBOM MPUPOIbI
OpadHOro I0roBopa. 3acIy>KuBaeT JOHKHOr0 BHUMaHus o3utiust M.OK. MykaHOBOH,
KOTOpasi OTMEUaeT, YTO OpavHbIid JOTOBOP MO CBOEH MPaBOBOM MPHUPOJIE SABIACTCS
CaMOCTOSITENIbHBIM  TPaKIAHCKO-TIPAaBOBBIM  JTOTOBOPOM, o0J1a1aromM
OTIPEICIIEHHBIMU CTIEIU(DUIECKUMU YepTaMu [Mykanosa M.JK. Bpaunblii 10roBop 10
3akoHOAaTenbCTBY Pecnyonmukm Kazaxcran: yueObnoe mocobme. — Kaparanma: 2004. - C. 210].
HekoTopbie mpaBoBeAbl HE CYUTAIOT OpayHbId JOTOBOP Pa3HOBUIAHOCTHIO
IPpakJJaHCKO-TIPaBOBOr0 JI0TOBOPA, a BUAST B HEM JIOTOBOP 0CO0OTO poja (sul
generis), noroBop cemeitHoro mnpasa (M.B. 3n100una, JI.b. Makcumosuy, O.H.
Huzammuena). [1o Hammemy MHEHHIO, CEMEIHO -TIpaBOBasi MpHUpo;ia OpavyHOro J0TOBOpa
o0OycrnoBieHa crneuuduyecKUMU 0COOEHHOCTSIMU, CPEIU KOTOPBIX BBIIEISIOTCS
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CTPOTO OTPENETCHHbIH CYOBEKTUBHBIN COCTaB; TECHas 3aBUCHMOCTH OT Opaka,
BHE KOTOPOTO OH HE MOKET CYIIECTBOBATh; CBOEOOpasue npeamera J0ropopa.

Taxum 06pa3om, pencTaBIsieTcss HEOOXOAUMBIM YCTAaHOBJICHUE CYIITHOCTH €T0
npeamera U cyowrektHoro cocraBa. B CK KP oTCyTCTBYIOT HOpMBI, AETaIbHO
OTIpEIEISIONHE TIpaBa U 00SI3aHHOCTU CYIIPYTOB B paMKax pa3jMuHbBIX MPABOBBIX
PESKHMOB, OTJIMYHBIX OT 3aKOHHOTO peKHMa. B OTHEIbHOM HCCIEeIOBaHUU
HY)KTAIOTCS OCHOBAHUS, IOPSAJOK W TIPABOBBIC IIOCJCACTBUS HW3MCHEHUS,
TIpEeKparieHus: OpavHOro I0rOBOPa, a TAKXKE MPU3HAHKUE €T'0 HEICHC TBUTEILHBIM, YTO
MO3BOJIUT Hanboj1ee A(HPEKTUBHO 3aIUTHUTH ITpaBa M 3aKOHHBIC UHTEPECHI CYIIPYTOB.
3aKkIoueHne T10TOBOpa 3aTparuBaeT U MHTEpechl TpeThux Juil. [loaTomy ocolyro
3HAYUMOCTh MPUOOPETACT MCCIEeNOBaHNE NMPOOJIeMbl OOpalleHus B3bICKAaHUS Ha
UMYIIECTBO CYMPYTOB, TPABOBOW PEKHM KOTOPOTO YCTAHOBJICH OpadyHBIM
JIOTOBOPOM.

Oco06bie TpedoBaHMS K CyObEKTHOMY COCTaBY JOTOBOPA JETAI0T HEBO3MOKHBIM
ero 3aKIioueHue MEXIy (aKTHYEeCKUMU CYIPYramMH, KOTOPBIE IMOJIy4aloT BCE
OonbIiee pacnpocTpanenue. HeratnBHoe OTHOIIIEHHE OOIIECTBA K COXKHUTEIBCTBY
CMeHsieTCs TrOepanbHBIMK B3TJIsiIaMHu. Bo3pacTtaeT HaydHO -UCCIIeI0BATEIbCKHIMA
uHTepec K mpobiieme (akTuyeckux OpauHbix oTHolneHuil. Ilo muenuio M.B.
AHTOKONBCKOM, MEXKIy (aKTUYECKUMH CYNPYraMd BO3MOXKHO 3aKIFOUYCHUE
COTJIAIICHUS, K KOTOPOMY MOTYT OBITh IPUMEHEHBI HOPMBI O OpauyHOM JIOTOBOPE TIO
aHaJIOTUM 3aKkoHa. bojee TOoro, aBTOp mMOJlaraeT, B CBSI3M CO 3HAUYMUTEIHHOU
pacIpOCTPaHEHHOCTHIO (haKTHUYECKUX OPAKOB, IIEJIECO00PA3HBIM MPSIMO Pa3peIIUTh
TaKUM CyNpyraMm 3akiiodarb OpayHOE COTJIallieHHe, B TOM YHUCJE U C YCJIOBHEM
pacrpocTpaHeH!sI Ha UX UMYIIECTBO peKrUMa 0011eil COBMECTHOW COOCTBEHHOCTH
[AnTokonbckas M.B. Cemelinoe npaBo: yuebuuk. — M.:1999. - C. 168-169]. M.JK. MykanoBa
paccyXaaeT CIeAYIOUIM 00pazoM: « XOTs MEXKTY PaKTHUUE€CKUMH CYTTPyTraMu MOTYT
BO3HHKATh JIOTOBOPHBIE OTHOIIECHUS, KAaCAIOIIMECs UX COBMECTHOTO UMYIIECTBA,
OpadHbBIM TOTOBOPOM UX PErYIMPOBATh HEXKeENaTeIbHO, 3TO JIUIIH BHECET ITyTaHHILY
IpHU IPUMCHCHUH Ha MPAKTUKES» [Mykanosa M.JK. bpauHblil JOroBOp 10 3aKOHOAATENBCTBY
Pecnyonuku Kazaxcran: yuebnoe nocobue. — Kaparanga: 2004. - C. 212].

Ha wam B3rmsa, 1enecooOpa3HO  OJHOBPEMEHHOE BBEIEHHE  JABYX
AIbTEPHATUBHBIX CIOCOOOB yCTAaHOBJICHMS (PAKTHUECKOTO Opaka: MocpeincTBOM
3aKIIIOYEHHS CIEIMAIbHOTO JIOrOBOpa M BhIHECEHUs cyaeOHoro pemreHus. Oba
c1roco6a T0HKHBI BECTH K OJTMHAKOBBIM IMOCIIEACTBUSAM: IPU3HAHNE (PaKTHIECKOTO
Opaka rocyaapcTBOM; MPEIOCTARICHHE (PAKTUIECKUM CYIIpyTraM IpaB, 00s3aHHOCTEN
W TpaBoBOW 3ammThl. llpemymaraem mpemnocTaBUTh JIMIAM, COCTOSIIUM B
HE3apEruCTPUPOBAHHOM Opake, BO3MOKHOCTh 3aKIIOUUTh JOTOBOP 00 UMYILIECTBE
MEXKTY JIMIIAMH, COCTOSIIIMMH B OpauHBIX OTHOIICHUAX O€3 perucTpaiuu opaka. B
JIOTOBOPE TaHHBIE JTUIA MOTYT YCTAHOBUTH IMMPABOBOI PEKUM MPUHAJICKAIIETO WIH
NpHOOPETAEMOro IMH MMYIIECTBA, YPETrYJIMPOBATh 00513aTEIIbCTBEHHBIC O THOIIICHUS
Mexay coboil. [Ipumenenne HopM 0 GpauHOM JOTOBOPE MO AHATIOTUU BO3MOKHO
yTeM NPsIMOTO yYKa3aHHs B I0roBope Ha cooTBeTcTByronme ctatbu CK KP.

I'naBa TpeThs «IIpaBoBoe pery/mpoBaHue UMYIIEeCTBEHHBIX MPaB pedeHKa
U IPYTUX 4JI€HOB CeMbH M0 3aK0HOAAaTeAbCTBY KP» cocTouT U3 Tpex pasuenos.
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B nepBoM pazzene Tpetbeli riaBbl « Oowasn xapakmepucmuka umyuecneeHHbIX
npasé pebeHkay OCBEIIAIOTCA WMYILECTBEHHbIE TpaBa pedEHka. [lo-mpexHemy
MPO/IOJKAET OCTABATHCS aKTYaAIbHOM MPOOsIeMa OCYIIECTBICHUS peOEHKOM CBOUX
uMyIecTBeHHbIX npaB, Tak kak CK KP He 3akperusier mexanuzma peanusanuu
MMYIIECTBEHHBIX TpaB HecoBepiieHHoeTHUM, a KonBenumss OOH «O mnpaBax
pebenka» ot 20 HOsIOps 1989 ro1a orpaHUIMBACTCS TTOJIOKEHUSIMU 00 00sI3aHHOCTSIX
poauTeneit o0ecneunBaTh peOeHKa B pe/ienax CBOMX ((MHAHCOBBIX BO3MOKHOCTEH.
Tem He MeHee, Oosiee TIIATEIBHO pErIaMEHTUPYET UMYIIECTBEHHbBIC MpaBa JIeTen
Konexc KP «O gerssx» ot 10 mronst 2012 roma Ne 100.

[lepeuenb UMyIIECTBEHHBIX IIPaB pEOCHKA MOKHO CTPYIIHUPOBATH CJICAYIO UM
oOpa3zom: a) mpaBo peOEHKA Ha MOJIyYEHHUE COJACPKaHUsI OT CBOUX POJUTENEH U
JIpPYruX 4YJICHOB CEMbHM (4YacTh 3apab0TKa WJIM HWHOTO J0XOJa TpaTUTCA Ha
yIIOBJIIETBOPEHHE TMOTPEOHOCTE peOeHKa: Ha MHWTaHUE, OASKIYy, JeUeHHE,
o0Opa3oBaHue, ATMMEHTHI U T.11. ); 0) IpaBO COOCTBEHHOCTH peOCHKA Ha MOJTy4YECHHbBIC
UM JI0XO/Ibl; HA UMYIIIECTBO, TOJTyYSHHOE UM B JIap WM B TIOPSIIKE HACTICIOBAHUS;
TaKXe Ha JJF000€ MMYILECTBO, IPUOOPETEHHOE HAa €r0 CPECTBA; B) IPAaBO BIAJAETh U
M0JIb30BAThCS UMYIIIECTBOM POJIUTENEH TPU COBMECTHOM C HUMH MPOKUBAHUU TIO
B3aUMHOMY COTJIaCHIO peOCHKa U POUTENEH.

B nHayke ceMelHOTo mpaBa COOTHOILIEHHE CEMEHHON MPaBOCIOCOOHOCTU U
J1eeCoCOOHOCTH COBEPIICHHOJETHUX JMIl U JeTeil u3yuyanoch S1.P. BeGepcowm,
E.M. BopoxeiikunbiM, A.W. ITlepramentom, M.M. MaxmyTOoBOW U ApPyrUMHU
yueHbiMH. Cunrtaem, 4To 00JialaHNe STUMH KauyeCTBAMHU SIBJISIETCS HEOOXO0MMBIM
yCIIOBUEM BO3HUKHOBEHUSI, OCYIIECTRICHUS U pealn3allii UMYIIECTBEHHBIX MPaB U
oOsi3anHOCTel nereil. Takum 0Opa3om, Ha OCHOBE aHAIM3a MHEHUHN YUEHBIX HAMU
CIIeJIaH BBIBOJI, YTO HECOBEPIIICHHOJETHHN pEOCHOK — OCOOBIN CYOBEKT CEMEHHBIX
NPaBOOTHOILIEHUM, KOTOpPBIM  0O0JiamaeT o0cCcOObIM NPaBOBBIM  CTaTycoM,
criequpuIecKon JeecioCOOHOCTHIO.

Bo BTOpOM paznene TpeThelt TiaBsl « 1 Ipasosoe pezynuposanue umyuecneeHHbIX
OMHOWIEHUU —~ MedHCOY poOuUmenimu U OemvMu, BO3HUKAIOUWUX N0 NOBOOY
npeodoCmasienusl Co0epHCAHUs) PacCMaTPUBAIOTCA aTMMEHTHBIE 00s3aTeNbCTBa
MEXTY POAUTEISMH U JETbMH.

B cemeliHoM mnpaBe OOIIECTBEHHbIE OTHOIICHHUS IO MPEAOCTABICHUIO
COJZIepKaHUsI OOpEeTAlOT HOPUAUYECKYI0 (OpMYy aMMEHTHBIX 00s3aTeNbCTB.
AJMMEHTHPOBAHUE MOKET OBITh OTIPEJICIICHO KaK COJIepykaHue (Ku3HE0OeCTIeueHHE)
OJIHUX YJICHOB CEMbH JPYTUMHU B paMKax CEMEHHO-TIPaBOBOTO PETyIUPOBAHUS»

[KocoBa O.1O. CemeiiHO-ipaBOBOE PEryIMPOBAHNE OTHOIICHHH 11O MPEIOCTABICHUIO COJIEPKaHUS
YJIeHaM CeMbU: aBTOoped. TUcC. ... OKT. IOpHU. Hayk. - M., 2005. - C. 11].

Poautenu 06s13aHbI cCoepKaTh CBOMX HECOBEpIIEHHOJETHUX aeTer (cT. 85 CK
KP), a Taxke HETpyAOCIMOCOOHBIX COBEPILICHHOJETHUX JETel, HYXIAIOIIUXCS B
nomo1u (cT. 90 CK KP). Ecin ske poaAuTeny He Ipe10CTaBIsI0T COAEPKAHUSI CBOUM
JeTsIM M HE 3aK/II0YaloT CcorJamieHne o0 yrare aJluMEHTOB, CpPEIcTBa Ha
coJiep>KaHue JieTel B3bICKMBAIOTCS B Cy/IeOHOM Topsiike. B3biCkaHue alTuMeHTOB
SIBJISIETCS] 003aHHOCTBIO TOT'O U3 POJIUTENEH, C KOTOPBIM IPOXKHUBAET PEOCHOK, WU
3aMEHSIIOLIETO €ro JIMIIA.
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B HacTosimee BpeMst poauTenu, KOTOPbIE OJTHA BOCIIUTBHIBAIOT AETEN — 3TO camasi
COLMAIBHO  HE3allMIICHHAs  KaTreropuss TrpaxaaH. BBuay — OTCYTCTBHS
COOTBETCTBYIOIIMX MEXaHU3MOB, JI€TSM, POJUTEIM KOTOPBIX HE BBHITUIAUMBAIOT
ATMMEHTBI, HE MPEAYCMATPUBAIOTCS MOCOOMS HA COAEp)KaHUE, TEM CaMbIM
HApyILIalOTCsl IpaBa HECOBEPIICHHOJETHUX Ha IOJIy4EHHUE TIOCYIAapCTBEHHOMU
nomMo1y. Ha wamt B3r1s11, 3¢(hEeKTUBHBIM CIIOCOOOM JIJIST UX TIOAACPIKKHU SIBIISIETCS
CO3/IaHM€ TOCYJIapCTBEHHOTro amuMeHTtHoro Qouna KP, xortopsiii Oyner
(GbopMUpPOBaTHCA 3a CUET OOIKETHBIX CPEACTB. M3 Hero u OyAyT BBIIUIAYUB aThCS
ocoOus 1ETSIM, pPOJUTENN KOTOPBIX 3JI0CTHO YKIIOHSIOTCS OT YIUIAThl IAMEHTOB.
Taxxe cpenctBa poHga MOTyT (OPMHUPOBATHCS M3 CYMM, BO3MOXKHO, JAXE C
NPOLEHTaMH, B3bICKAHHBIX C JIMII, OOA3aHHBIX IJIATUTh AJIMMEHTHI, JOTALUN U3
OromKera, 100pOBOJILHBIX B3HOCOB, U3 DoHAA rOCy1apCTBEHHBIX MaTepUAIbHbIX
pe3epBoB npu lIpaBurensctBe KP m mHBIX mcTouHMKOB. Pazmep BpeMEHHOTrO
noco6Owusi, BeIMIauuBaeMoro GoHI0M, OyaeT GUKCUPOBaH.

Caoto paboty @oHJ OyeT CTPOUTH MOCPEACTBOM O PAaHMU EHHUS HETLIATEIbIIUKOB
B MOJYYEHHHM Pa3JIMYHBIX YCIYr OT FOCYJAapCTBEHHbIX MHCTAHLMH (Hampumep,
OTpaHWYEHHUE BbIE3/A 3a I'PAHUILY, U3BIMAHUE Y JOJDKHUKOB BOJIHUTENBCKUX IPAaB,
OTKa3 B BbIJau€ KPEAUTOB U T.1.). Takxke GoHA MOXKET MOAMKUCATh COTJIAIICHUS C
Cyneonnim aenaptamentoM KP, MB/I KP, I'ennpokyparypoit KP o coBmecTHOM
PO3BICKE YKIOHHCTOB, KOTOPBIE CKPBIBAIOT CBOE PEATIbHOE MECTO MPOKUBAHUS U
MecTo paboThl. Takoit DOHJ BBI3OBET YBEPEHHOCTH, MPEKJIEC BCETO MaTepei-
OJIMHOYEK, B 3aBTpaiHeM JHe. OH — HHCTPYMEHT COKpaIlleHHs] O€THOCTH, TapaHT
COLMAIbHOTO PAaBEHCTBA JKEHIIMH U MY>XUMH. BbIBOJ O CO3/1aHMU aIMMEHTHOTO
¢doHIa OCHOBaH Ha MCCIEOBAaHUM NPAKTUKUA 3apyOESKHBIX CTpaH (ABCTpasus,
BemnkoOpurtanus, ['epmanus, Eruner, Kanaga, Jlareusi, Hunepnannel, HopBerus,
CIIA, OunastHaus u ap.)

B tperpeM pazaene TpeTbel aBsl « [ [pasosoe pecyiuposanue umMyujecmeeeHHblx
OMHOWEHUU MeNCOY OpY2UMU YNEHAMU CeMbU NO NO0800Y NPeOOCHABIeHUs.
cooepacanusy PacCMaTPUBAIOTCS AIMMEHTHbIE 0053aTeNbCTBA MEXIY APYTUMHU
YJIEHAMU CEMBbHU.

K ocHOBaHMSM BO3HHMKHOBEHHSI QJIMMEHTHBIX 00513aT€IbCTB MEXAY IPYTHUMHU
YJIeHaMH CEMbU OTHOCSITCS TaKUE FOpUInYecKre (DaKThl, KaK: a) POJICTBEHHAs CBS3b
MEX Y JIMIamMu (OpaThs U CECTpPbI, BHYKH, JeAYIIKH U 6a0ymiku — c1. 98—100 CK
KP); oTHOmeHHs CBOWCTBA M OTHOIIEHHUS MO COJEP>KAHWIO U BOCIUTAHUIO B
IPOIUIOM JIMIA, 00S3aHHOTO YIUIAYMBATh AIMMEHTHI (OTYMM, Madexa, MachlHOK,
naguepuria — cT. 102 CK KP); oTHOIIEHHSI MO BOCIHUTAHUIO M COJIEPKAHUIO B
MPOILIOM IJIaTENbIIMKA ATUMEHTOB ((paKkTHUECKIE BOCIIUTATENIN U BOCTTMTAHHUKY —
cT. 101 CKKP); 6) Hanuuue npeycMOTPEHHbIX 3aKOHOM UJIH COTJIAIlIEHUEM CTOPOH
yCJIOBHM (HY/1aEMOCTb; HETPYA0CIIOCOOHOCTh B3bICKATENSI AIUMEHTOB; OTCYTCTBHUE
BO3MOYKHOCTH IOJYYUTh COJAEPKAHUE OT POJIUTENEH, AETEN, CYNPYTOB; HAIMYUE Y
TUIaTEeNbIMKA HEOOXOAUMBIX CPEACTB JJIS BHIIUIATHl AIMMEHTOB). Tak, OJHUM U3
CYILLIECTBEHHBIX YCJIOBHM BO3HMKHOBEHHS AJIMMEHTHOTO 0053aTeIbCTBA MEXKITY
YJICHAMU CEMbH SIBIIETCA HYXKIAEMOCTh JIMIA, MPETEHIYIOUIEr0 Ha aIUMEHTHI.
Mexnay Tem, B 3akoHoaatenbcTBe KP OoTCyTCTBYET 3akoHOMaTeNbHAS ACPUHULIHS
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takoro noHsaTus. [lo muenuto M.B. AHTokosbckoit: «Ilon HyxITaeMocThiO B
MOJIyY€HUHU COJIEpPKAHUS CJIeAyeT MOHUMAaTh 00eCTIeYeHHOCTh JIUIa CPEACTBAMU B
pa3Mepe HMXKE MNPOXKXUTOYHOIO MHMHHMYMa» [Antokonbckas M.B. CewmeliHoe mpaBo:
yaeOHuK. — M.:1999. - C. 275]. O.A. Py3akoBa yKa3bIBaeT, YTO JMILO MOXKET M0Jy4aTh
JIOXOJT U BBIIIE MPOKUTOYHOTO MUHHUMYMA, HO TIPU 3TOM OBITh HYXTAFOIIAMCH,
HalpuMep, €CJIU y HEero ecTh MOTPEOHOCTh B IOCTOPOHHEM YXOJE€ HWIA B
JIOPOTOCTOSIIIHNX JIEKAPCTBAX, & IEHCUU, KOTOPYIO MOJYYaEeT YEJIOBEK, HEIOCTATOYHO
I8 UX omiaarbl [PyszakoBa O.A. CewmeitHoe mnpaBo: YueOHuk.- M., 2010.- C.146].
HyxnaemocTh onpenensiercss B K10 KOHKPETHOW CUTYallMu B 3aBUCUMOCTH OT
Ham4uusl (OTCYTCTBHSI) TICHCHH, €€ pa3Mepa, APYrux J0X0J10B, 00ECIICINBAFOIINX
HE0OXOIMMBI YpOBEHB )KU3HU [HeuaeBa A.M. CemeliHoe npaso: Kypc Jekuuii.- M:1998. - C.
256-257]. Ha Ham B3risia, IpOKUTOYHBIM MUHUMYM HEBO3MOKHO MCIIOJIb30BaTh B
KAueCTBE KECTKOTO KpUTEpHA IJs ONpenecneHus HyxkaaemocTd. [lomydarens
AIMMEHTOB — BCET/1a HYXKJIAIOIIUNACS, HO CTETNCHb €r0 HY)KTaeMOCTH MOIKET OBIThH
pasHoil. B HacTosiliee BpeMsl Kareropus HYKJIAeMOCTH HEPEIKO HCIOIb3YETCs
3aKOHOJIaTeeM, BKIIIOUas COIMAbHO-00ECTICUUTENbHbIE OTHOIICHUS. BbISIBUB
KPUTEPUM M XapPAKTEPHBIE IPU3HAKKM HYXKIAEMOCTH, B UEIAX IOBBIICHUS
ahdekTnBHOCTH 3aKkoHOaareabcTBa KP 00 ammMeHTHpoBaHWM M TIPAKTUKH €T0
npuMmeHeHus, npeaynaraercs B cT. 2 CK KP BBecTH MOHATHE «HYXKIaEMOCTbY .

BbIBO/Ibl U IPAKTUYECKHUE PEKOMEHJIALIUN

Ha ocHoBe 0000mIeHUST PE3yIbTaTOB IPOBEACHHOTO JUCCEPTAIMOHHOTO
UCCJIeIOBaHMS ObUTH CENAHBI CJEYIONIME BHIBOJIBI:

1. UccnenosaB BO3ACHUCTBUE IBYX OTPACTIEBBIX IPABOBBIX CUCTEM — CEMEMHOTO U
TPaXIaHCKOTO TpaBa B OOJACTH UMYIIECTBEHHBIX OTHOIIECHHUM, MBI MPHUILIH K
BBIBOJ1Y, YTO BOTIPOC O COOTHOIICHUH MEK/Ty HUMHU SIBJISIETCS] BAXKHOW MPAKTUYECKOU
npo6semoit. B koHTeKkcTe aHanM3a HaydHbIX B3IJISI0B JlaHa aBTOPCKasi TPAKTOBKA
CEMENHBIX UMYIIECTBEHHBIX OTHOICHUM.

2. Hayuno-teopernueckoe ucclieioBaHNE CYObEKTHOTO COCTaBa U OCHOBAHUM
BO3HUKHOBEHHUSI HMYIIECTBEHHBIX OTHOUIICHUH, a TAaKXE aHAM3 CEMEUHOTO
3akoHoaTesbecTBa KP mo3Bosmim BeipaboTaTh UX KiacCUPUKAIUIO.

3. Ha ocHoBe ananm3za HopmatuBHOUM ipaBoBoi 0a3bl KP ciemansl crnemyromme
BBIBOJIBI: @) COBPEMEHHAs CHUCTeMa HOPMATHBHBIX MPABOBHIX aKTOB, CBSI3aHHBIX C
MMYIIECTBEHHBIMHU OTHOIIIEHUSIMU B CEMbE, IO CPABHEHUIO C PaHee JEeUCTBYIOIINM
3aKOHOJATENbCTBOM IIpETEpIieNa CYIIECTBEHHbIE HW3MEHEHUS W 3HAYUTEIbHO
pacimpuiiach; 06) xapakTep HOpM CEMEHHOT0 3aKkoHoaarenbcTBa KP nsmenmics ot
MMIEPATUBHBIX K JUCIO3UTUBHBIM; B) YBEIMYWIOCH KOJUYECTBO HOPM,
PETYIHUPYIONMX HMYIIECTBEHHBIE OTHOIIEHUS CYNPYrOB: MOSIBUINCH HOPMBI,
pErIaMEeHTUPYIOIIME OpavyHbIil JOTOBOP, AITMMEHTHOE COTJIAIIICHHUE, COTJIAIICHUE O
pazjene UMyliecTBa.

4, O6ocHOBaHO, 4YTO ceMmeiliHoe 3akoHomarenbcTBo KP, perympytomiee
CEMEHBIE, B TOM YHCJIE€ MMYIIECTBEHHBIE OTHOIICHUS B CEMbE, YUHUTHIBAIOIIICE
crienu(uKy TaKMX OTHOIIEHWH, MMEET MNPUOPUTETHOE 3HAYEHUE, a B Cllydyae
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HEYPETYJIMPOBAaHHOCTH HX CEMEMHBIM 3aKOHOATEIbCTBOM MPUMEHSIOTCS HOPMBI
TPpaXIaHCKOTO TMpaBa CyOCUANapHO.

5. OO0CHOBBIBAETCSI BBIBOJ] O TOM, UTO B COCTaBE OOIIEr0 UMYIIECTBA CYIIPYTrOB
MOTYT OBITh KaK IpaBa TpeOOBaHUS, TAK U OOSI3aHHOCTH 10 UCIIOJIHEHHIO, T.€. JOJITH.
B cBs3u ¢ atiM, ipesiioskeHo 1onoaHuTh II. 2 ¢T. 35 CK KP nosiokennem o jgofrax.

6. B nensax 3ammTsl UMYIIECTBEHHBIX ITPAB U 3aKOHHBIX HHTEPECOB KAXKIOTO U3
CYNPYTOB, 00eCHeUeHHs Ha/IKHOCTHU UCTIOIHEHUS 0053aTENbCTB APYT EPET APYTOM,
YMEHBILIEHUS] PUCKA TMPU3HAHUSA HEACHCTBUTEIBLHBIM TMPEIJIOKEHO BBECTU
00s13aTeNbHYI0 HOTapHATBHO YJOCTOBEPEHHYIO (OpPMY COTJAIICHHUS O pa3jele
00IIIeTr0 UMYIIECTBA CYIIPYTOB.

/. BergBuraercst BbIBOJ O TOM, YTO IIUPOKO PacpOCTpaHEHHbIE (DaKTUUECKUE
Opaku HaxOISITCA IPAKTUUECKU BHE C(Pepbl IPaBOBOM 3allUThl U PErYIUPOBAHNUS, B
CBSI3M C 4YEM MPEMIONKEHO  MPEeNOCTaBUTh  JIMIAM, COCTOSIIIMM B
HE3apEruCTPUPOBAHHOM Opake BO3MOKHOCTh 3aKIIOUUTh IOTOBOP 00 UMYIIIECTBE
MEXKY JIMLAMH, COCTOSAIIMMU B OpayHbIX OTHOLLIEHUSIX 0€3 peructpaiuu Opaka.

8. HecoBepieHHoleTHUIT  peOEHOK —  OCOOBIM  CYOBEKT CEMEHHBIX
NPaBOOTHOIICHUM, KOTOPHIM  0O0OJamaeT O0cCOObBIM TPABOBBIM  CTaTycoM,
crierpuuecKkoi g1eecnocoOHoCThI0. M3-3a 0TCyTCTBUS 3HEKTUBHBIX MEXaHU3MOB
B3bICKAHUS AJIMMEHTOB JIETAM, POJUTEIN KOTOPBIX YKJIOHSIOTCS OT MX BBIILIATHI,
CKpBIBAIOT CBOM JOXOJbl HAPYILAKOTCS IPaBa HECOBEPUICHHOJETHUX JIETEH Ha
NoJy4eHue cojepxkanus. B cBiA3W C H3TUM  mpeajaraercsa  co3AaTh
MHOTO(QYHKIIMOHAIbHBIN ["'ocynapcTBeHHbIN anuMeHTHbINA Goua KP.

9. B cBs3uc TeM, 4TO OCHOBAHUSIMHU BOSHUKHOBEHHUS AJTMMEHTHBIX 0053aTeIbCTB
BBICTYMAIOT TPSIMO 00O3HaYeHHBIE, HO HE KoHKpeTm3upoBaHHeie B CK KP
dakTHUYeCKue  COCTaBbl, B  KOTOpPHIE  BKIIOUAIOTCS  HYXKIAEMOCTh U
HETPYJIOCTIOCOOHOCTh ujieHa ceMbH, mpemioxkeHo cT. 2 CK KP gomoHUTH
Ne(pUHULEN «HYX1aEMOCTb.
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PE3IOME
KypymmmeBa Jabmupa  MmenOexoBHanbiH 12.00.03 - :kapaHABIK YKYK;
HIIKEPAUK YKYK; YH-0YJ6JYK YKYK; 3J1 apajblK KeKe YKYIy aJuCTHIH 0OIHYAa
IOPUAMKAJIBIK WIHMJAEPUHUH KAHAUAATHI OKYMYIITYYJIYK AapaskachblH U3IeHUI aTyy
YuyH “Kbiprbiz Pecny0JnKacbIlHbIH Mblii3aM/aapbl 000HYA Yii-0YJ616ry MYJKTYK
MaMHUJIeJIePAH YKYKTYK KOHI'0 CAYy” TeMAaChIHAArbl 1M CCePTALUIIBIK H3UJI/100CYHO
OepuJireH.

Tyiiyaayy cesapep: Yit-Oyne, yi-OyleHyH Mydecy, MYJK, MYJKTYK MaMmuWienep,
MEHYUK, KyOaimap/ibiH MYJIKY, OanaapabiH MYJKTYK YKYKTapbl, aJJAMEHTTEp, Oaryy ykyry,
YIIOHY KEJMIIUMH, MYJKTY 06JyY, aJTIMEHT TeJI0e KoHY HIle MaKyJaaulyy.

JuccepTanusijiblK M3WII00HYH O0bEKTHCH KaTapbl — YH-OyJeHYH MYy4deJiepyHe
TaaHABIK OOJTrOH MYJIK Tyypallyy >KaHa ajapibl KaMChI3 KbUTyy OOIOHUA TY3YJreH YKYKTYK
Mamuienep KepceTyneT. Jluccepraipsiblk M3WINeOHYH NpelIMEeTHH XKyOalnapiblH, ara-
DHEJIEPJIVH JKaHa OanjapiblH, Yi-OylneeHyH Oalika MY4eJOpYHYH OPTOCYHIArbl MYJKTYK
©3-apa MaMWICJICPUHUH ©3ToUeYKTOPYH ara-MEKEHIUK >KaHa YeT OJIKOJYK YeHEM YKYKTYK
aKThUIAPBIH aHAM310O0HYH HeTmsuHAe, KbIprbiz PecryOnmkachlHBIH MBIf3aMIapblH YKaHa
WIMMHI YKYK KOHUETIIMATIAPbIH TaXPhIHOAIBIK KOJIOHYYHYH HETM3UHIE OKYY TY3AY.

Juccepranmanblk M3WJIA00HYH MakcaThl Koipre3 PecryOnmMkachiHbIH MbI3aM1aphl
OoroHua Yii-Oylemery MYJIKTYK MaMWICNEPAUH YKYKTYK XKOHT® CalyyCyHyH y4dypAarsl
abarel Tyypanyy OYTYHIOH WIMMUA KOPCOTYYHY MIITEI YbITyy OOJIyIl CaHasar.

M3ui1166HYH MeTOAOPY — Kbl WIMMHUA (aHAIM3, CHHTE3, JKAIIbUIOO JKaHa
OKUIOIITYPYY, JIOTHKAIIBIK, TapbIXUi *k.0.) BIKMalapblHA HETM3JIEJIT€H, OIIOHAOM 3Je KEeKe
winmuil  (poManayy-JIOrHKaiblK,  CalbIITHIPMA-YKYKTYK, CTATHKAJIBbIK, CHCTEMAaJIbIK-
YKYKTYK 3K.0.) TaaHyy BIKMalapbl KOJJIOHYJITaH.

JuccepTanusiiibIK M3WJII00HYH AJBIHTAH HATBHIKAIAPHI KaHA JKAHBLIBITHI.
Jluccepralpsaiblk  IBIWO6-MYJIKTYK Mamuienep cdepachblHia mnaiga OOJITOH YKYKTYK
npoOJsieManapasl KOMIUIEKCTYY, WIMMHUN M3WIA06Te OUPUHYN >KOJIy aTyyHYH HAThIMDKAChI
Oonmyn cananmar. byn mwinee  yil-Oynenery MYJKTYK MaMWIEIEpAH KOHT® Calyydy
HOPMATUB/IMK YKYKTYK aKThUIApAbIH CUCTEMACHIH WIMKTOOHYH >aHa anapAbl KOJJIOHYY
NPAaKTUKACHIHBIH HETM3UHIIE ©TKOPYJIAY.

JAuccepranMsijiblk  M3WJIJI06HYH  MAaTepHAIAAPAbI  KOJJIOHYY /1apasKachl:
IBWIIOOHYH  HATBIDKAChIHIA  ablHTAH  CYHYIITAp  JKaHa KBIABIHTBIKTAp-yKYKTYH
HOpMaJIap[bl MINTEN YbI'YyJa, YKYKTY KOJIOHYYyZa, OIIOHAOW 5J€ WIMMHN HIITepae
naijpaganeiel MyMKYH. Jluccepraimsia KapajiraH MaTepuaiap >KapaHIblK >KaHa Y-
OYJeayK YKyKTap TapMarbIHAArbl aAuCTEPAM JAsipAOOJOTY OKYYy MPOLECCHUHIIE, OIIOHIOM
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aNie  OKyy KWTCNITEPUH JKaHa OKyy TMPAKTUKAIBIK aga0uATTap[pl WINTEN YbIryyaa
KOJITOHYJIYIITY MYMKYH.

Konnonyy TapmakTapbl: IOpUCIIpYACHIMA, YH-OYJIeayK — YKyK, »apaHIbIK YKYK,
HOTapHar, YKYKTYK YbITApMaybUIbIK KaHA YKYK KOJJOHYYYY HIIKEepAUK, Yi-OylieHy »KaHa
Oammgapasl KOJII00 00I0HYA MPAKTUKAIIBIK HIKEPAYYIYK O0IyMaepy.

PE3IOME
Ha auccepranuoHHoe ucciaenoBanue Kypymmmesoit Jiabmupbl MeHOeKoBHBI Ha
Temy. «IIpaBoBoe peryiupoBaHMe HMYIIECTBEHHBIX OTHOLICHMH B CeMbe IO
3akoHoaaTeabCTBY KbpIproickoit Pecny0jukuw» Ha COUCKAHHE YYeHOH CTemeHU
KAH/AUAATAa I0pUAnYecKnX Hayk no cnennaibHocTu 12.00.03 — rpaxkaanckoe npaso;
NnpeANPHHUMATEIbCKOE NPAB0; CeMeliHOe IPaBo; MeKIYHAPOIHOe YacTHOe IPaBo.

KiroueBble cioBa: ceMbs, YJieH CEMbH, UMYILECTBO, UMYIIECTBEHHbIE OTHOLICHUS,
COOCTBEHHOCTh, IMYIIIECTBO CYNPYroB, UMYIIIECTBEHHBIC TpaBa JACTCH, ATMMEHTHI, IPaBO HA
coJepkaHue, OpayHblii 1O0TOBOP, pa3ei UMYIIECTBA, COTallleHre 00 yIare aluMEHTOB.

O0beKTOM 1M cCEePTANMOHHOIO HCCJIeI0BAHUSA SBIIOTCS 00IIECTBEHHBIE O THOIICHHS,
CKIIa[pIBalOIIMecs B cdepe UMYIIECTBEHHBIX OTHOIICHMA B CEMbE IO TIOBOIY
NPUHAJJIeKAIIETO YJieHaM CEMbU UMYILIECTBA W TPeJOCTaBIeHHs cojaepxanus. [Ipeamet
JIMCCEPTAIMOHHOTO KCCIIEAOBAaHM COCTaBWIM W3YYEHHsST OCOOEHHOCTEH MMYIIECTBEHHBIX
B3aMMOOTHOIIIEHUN CYINPYrOB, POJAUWTENIENM M JETEeH, a TaKKe B3aWUMOOTHOIICHHUS MEXIY
WHBIMU YJICHAMU CEMbH Ha OCHOBE aHAIM3a OTCUECTBEHHBIX M 3apyO0e’KHBIX HOPMAaTHUBHBIX
NPABOBBIX AaKTOB, TNPAaKTUKU MpUMEHeHus1 3akoHoaarenbcTtBa KP M HayyHO-IpaBOBBIX
KOHILIC I

Leabio AuccepTaMOHHOIO HCCAEJOBAHUSA SBISIETCS OCYIECTBICHNE KOMIUIEKCHOTO
aHAI3a MMYIICCTBEHHBIX OTHOIIEHWHA B CEMbe MO 3akoHoAarenhcTBY KP, BbIsBICHHE
TEOPETUUECKUX W  TMPAKTUUECKUX MpoOseM, BbpadOTKa HAaydHO OOOCHOBAHHBIX
pEeKOMEHIAIMIl U TPeIJIOKeHUH, HANPaBJICHHBIX HA COBEPIICHCTBOBAHKME 3aKOHOJATEIHCTBA
KP B nanHoi cdepe.

MeToabl HCCJIeIOBAHMS OCHOBAaHbl HAa UCIOJIb30BaHMM OOIIEHAYYHbIX  (aHau3,
CUHTe3, 0000IICHNS] U aHAIOTHH, JIOTUYECKUN, UCTOPUUECKUI U JAPYrUe) U 4acTHOHAYYHBIX
(bopMalIbHO-JIOTHYECKHUI, CPABHUTEIIHLHO-TPABOBOM, CTAaTUCTHYECKHIA, CUCTEMHO-TIPAaBOBOI
U JIpYTHe) METOIOB MO3HAHNS.

IlonyyeHHble pe3yabTATbl M HMX HOBU3HA JUCCEPTALMOHHOTO HCCJIEJOBaHUS
3aKIIFOYAIOTCST B TOM, YTO OHO SIBISIETCS OJHUM M3 TIEPBBIX KOMIUIEKCHBIX HAyYHBIX
MCCJIeI0BAHMI TIPABOBBIX NPOOJIEM, BO3HUKAIOMIMX B C(hepe MMYIIECTBEHHBIX OTHOIICHUM B
CeMbe, TNPOBEJICHHOM HAa OCHOBE HAy4YHOTO aHAIM3a CEMEHHOTO M TPaXkIaHCKOTO
3akoHoaarenbcTBa KP.

CreneHb WCNOJIB30BAHUSI MATEPHAJIOB IHCCEPTAIMOHHOIO HCCJIeI0BaAHMS:
MOJy4YeHHbIE B pE3ylbTare WCCICAOBaHMA TPEIJIOKEHHS W BBIBOJABI MOTYT OBITh
UCTIONIb30BaHbl B HOPMOTBOpUECKOH paboTe, TNpaBONPHUMEHUTEILHONW MEATEIbHOCTH, a
TalOke B HAYYHBIX KCCIEAOBAaHMAX. Marepuanbl, MpeCTaBICHHbIE B JIUCCEPTAIMOHHOM
UCCIIEJOBAaHWHM, MOTYT OBITh UCIOJIb30BaHbI B Y4Y€OHOM TIpOLIECCE€ IPU TMOATOTOBKE
CIELMAJINCTOB B 00JIACTU TPaKIaHCKOIO M CEMEHHOro IMpaBa, B pa3paboTKe yueOHOU u
y4eOHO-TIPAKTUI €CKOU JIUTEPATYPHI.

O0JsiacTp NpUMEHEHHN: HOPUCIPYACHLMSA, CEMEMHOEe IpaBO, TIPaKIAHCKOE IIpaBo,
HOTapuar, HOPMOTBOpYECKas W TPAaBOMPUMEHHUTEIbHAS JESITEebHOCTh, MpaKTUYeCcKas
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JESITEIbHOCTh TEPPUTOPUATIBHBIX TIOJIPa3/I€JIC€HUN YIOJHOMOYEHHOTO TOCYJIapCTBEHHOTO
OoprahHa 1o 3amure L[CTCI\/'I.
RESUME
On dissertation research Kurumshieva Elmira Ishenbekovna

on theme: “Legal regulation of property relations in a family under the
legislation of Kyrgyz Republic” for scientific candidate degree onlaw science on
speciality; 12.00.03- civil law; the enterprise right; the family law; the
international private law.

Key words; family, a member of family, property, property relations, the property,
property of spouses, property rights of children, the alimony, the right to the
maintenance, the marriage contract, property section, the agreement on payment of
the alimony.

The object of dissertation research is the public relation developing in sphere of
property relations in a family concerning to members of a family property and
granting’s of the maintenance act.

The purpose of dissertation research is the development of uniform scientific
representation about current state of legal regulation of property relations scientifically
well-founded recommendations and the offers directed on perfection of the
legislation.

Research methods are based on use general scientific (the analysis, synthesis,
generalizations and analogies, logic, historical and others) and private research
(formal-logic, rather-legal, statistical, system-legal and others) knowledge methods.
The received resultsand novelty of dissertation research consists that it is one of
the first complex scientific researches of the legal problems arising in sphere of a
family, spent on the basis of the analysis of system of the standard legal certificates
regulating property.

The practical importance of the received results consists that they contain specific
proposals on modification and additions in norms of the family legislation of KR
regulating property relations in a family. The degree of use materials of dissertation
research; the offers received as the result of research and conclusions can be used in
rule-making, enforcement activity and also in scientific work.

Area of application: The materials presented in research, can be used in educational
process by preparation of experts in the field of civil and family law, and also in
working-out of the scope; jurisprudence, family law, civil law, notoriety, law-making
and enforcement activities of departments on a family support service and children.
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