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HauuonanbpHoit akamemun Hayk Koipreickoit PecnyOnuku, MexayHapoaHoOM
ynuBepcutetre  Kbipreizcrana u [xaman-AGaackoM — ToCyAapCTBEHHOM
yHuBepcuteTe 1o aapecy: Keiproizckas Pecnyonuka, 723018, r. O, yn. Jlenuna,
221, manbiii 3an 3aceganui (1 stax).

C nuccepramueii MOXHO O3HAKOMUTHCS B HayuyHOU Oubnuotexke FHOxHOTO
otnenenus HarmonanbHou akanemun Hayk Keipreisckoit PecyGnuku mo aapecy:
723500, r. Om, yn. A. Kapumona, 31, HMHCTUTYT HOpPUPOJIHBIX PECYPCOB,
9JIEKTPOHHBIN agpec: WWW.iuk.Kg.

ABTOpedepaT pa3zociaH « » 2017 rona

VYdeHslil cekpeTapb JUCCEPTAMOHHOTO COBETA,
KaHIUJAT FOPUIUYECKUX HAYK, TOLECHT Koscapuesa H. I11.
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OBIIAA XAPAKTEPUCTHUKA PABOTbBI

AKTYaJlbHOCTh TeMbl JAUCCEPTALNMOHHOrO HucciaenoBanus. OnHON w3
OCHOBHBIX 33Jad COBPEMEHHOW IPaBOBOM HayKu SBJISETCS  BBIPAOOTKa
TEOPETUYECKUX KOHLEMUUHN, MO3BOJIIOMNX OOBSICHUTh T€ WIM HHBIE NPABOBBIC
IIPOLIECCHI U SIBJICHUS, IPOAHAIM3UPOBATH POJIb IMOCIECIHNUX B IIPABOBOU CUCTEME U
B obmiectBe B 1enoM. C JaBHUX TOp M MO HACTOAIIEE BpeMs OJHUM W3
JVCKYCCUOHHBIX BONPOCOB B IOPUIMYECKOM HAyKE SBISIETCS PETrYJIMPOBAHUE
MMYILECTBEHHBIX OTHOLICHWA B O0OIIEeCTBE. JTa TE€Ma MPHUBICKAET BHHMAaHHUE
MHOTHX COBPEMEHHBIX MCCIIEeI0BATENEH, YTO 00YCIOBIEHO HHTEPECAMH HE TOJIBKO
HayKH, HO U ITPABONIPUMEHUTEIBHON PAKTHUKHU.

Oco0y10 axkTyaJpbHOCTh MPHOOPETAlOT BONPOCHI H3YYEHUs] M aHaIu3a
UMYILECTBEHHBIX OTHOLIEHUH 1O OOBIYHOMY MPaBY KbIPTbI30B, HE SBIISBIIUECS 10
HACTOALLIETO BPEMEHHM, OOBEKTOM M MPEAMETOM CHELHAIBHOTO HCTOPUKO-
[I[PaBOBOI0 HAy4yHOro wuccienosanusa. Ilpeamonaraercs, 4YTo KadyeCTBEHHbIC
U3MEHEHHUs B  COBPEMEHHOM TIPaXJAHCKOM  3aKOHOJATEIBCTBE  JTOJDKHBI
IIPOUCXOJUTH C YYETOM OIIbITA, JOCTUTHYTOI'O B PETYJIMPOBAHUN UMYLICCTBEHHBIX
OTHOILIEHUH B TPAAUIIMOHHOM OOILIECTBE.

JlaHHBIN BOIPOC TakXke akTyalleH W Juisl KbeIpreI3cTaHa, NMOCKOIBKY HOPMBI
OOBIYHOTI'O MpaBa A0 CHX MOp JEHCTBYIOT BO MHOrMX cepax oOIIEeCTBEHHbIX
OTHOLIECHMI. bonee TOro, B YCIOBHUSIX PBIHOYHOM HDKOHOMUKM W YCUJIEHHS B
MEXaHU3ME MPABOBOTO PEryJUPOBAHUS AMCIO3UTUBHBIX Hayal poJib OOBIYHOTO
npaBa Bo3pocia. Peub uaer o mpuUMEHseMBIX B cdepe MNpeanpUHUMATENbCKOMN
NEeATEIbHOCTH O00bIYasiX JIeJI0OBOr0 000pO0Ta, O MEXAYHAPOAHBIX TOPTrOBBIX
0OBIYasix, 0 MECTHBIX U HAlIMOHAJIBbHBIX OObIYASIX.

Bmecre ¢ TeM, ycmemiHas TeopeTHYecKas pa3paboTKa MpPaBOBBIX IMpoOJeM
HEMbICTUMa 0€3 N3YYeHHsI UICTOPHUECKOro onbiTa. C 3TOM TOUKH 3peHHs 00JIbILOE
3HaYeHHe MNpUOOPETaeT HCCIEIOBAaHUE HOPM IIPABOBBIX OOBIYAEB, KOTOPHIC
JICCTBOBAIM B KBIPTBI3CKOM MPABOBOW CHUCTEME B IPEIALICCTBYIOIIME 3TAIlbl €€
pa3Butusi. Hanbonee mHTEpecHb B KauecTBe OOBEKTa MCCIEIOBAaHUS NPABOBBIC
OoObIYau KBIPIBI3CKOTO HApoJa, KOTOpble Jake B YCIOBUSAX TOCIOJCTBA
rOCyAapCTBEHHOTO MpaBa ObUIM MPU3HAHBI OPUIMATBHBIM HCTOYHUKOM TpaBa U
BBICTYNAJIM BEAYIIUMH PETYISTOpaMU OOIECTBEHHBIX OTHOIIEHUH B MECTHOMU
cpexne.

N3ydyeHne HOPMaTUBHOW CUCTEMBI, PEryJIMPOBABIIEN )XKU3Hb KbIPIbI30B, UMEET
Oonpioe HayuyHoe 3HaueHue. OObIYHOE TMPaBO KBIPTbI30B SIBISETCA SPKUM
NaMATHUKOM €ro MpaBOCO3HAHUS, COXPAaHUBIIUM B ce0€ MHOTOBEKOBOM OIIBIT,
HAKOIUJIEHHBIM MTOKOJICHUSIMU. DTa MPEEMCTBEHHOCTh COXPAHWIIACh U B HACTOSILIEE
BpEMsl, 4YTO IIOATBEPKAACTCS HAJIMYMEM B COBPEMEHHOM IIPABOBOM CHUCTEME
HEKOTOPBIX MHCTUTYTOB, OEpPYLIMX CBOE HA4YAJI0 UMEHHO B HapOJHBIX MPABOBBIX
oOpryasix.  JletanmpHbld  aHAIM3  KOMIUIEKCA  OOBIYHO-TIPABOBBIX  HOPM,



ONpPENENSBIIMX >KU3Hb TPAaJULMUOHHOIO KBIPIBI3CKOIO OOIIECTBA, IO3BOJISET
OOHapyXUTh JOCTATOUYHO BBICOKMH YPOBEHb [IPABOBOT'O Pa3BUTHUS KbIPIbI30B.

Bmecre ¢ TeM cieayeT OTMETHTh, YTO HApOJIHbIE IPAaBOBbIE OOBIYAH
KBIPTBI3CKOTO HapO/1a IO PETYIUPOBAHUIO UMYIIIECTBEHHBIX OTHOILICHUI UCCIIEOBaHbI
JAJIEKO HE IMOJHOCThIO. B ycnoBusax ¢opMupoBaHuss M pa3BUTHSA IPABOBOM
cucreMbl KbIprei3craHa TiIyOOKOE M3yYE€HHUE MCTOPUUYECKOTO M IMPABOBOTO
HacJensl KbIPIbI3CKOTO HApOAa SBJIIETCS CBOEBPEMEHHBIM M COOTBETCTBYIOIIUM
00I11ei KOHIIETIIIUU TOCYIapCTBEHHON MOJUTUKHU - TIOAEPKKH HAPOJHBIX 00bIYacB
Y TPagUuLUN.

ABTOPOM  MNpEeANpPHUHUMAETCS MOMbITKA HUCCJIENOBAHHUS  BO3MOYKHOCTH
3aMMCTBOBAHUSl HEKOTOPHIX HOPM U MPHUHILUIIOB OOBIYHOTO TMpaBa KbIPTHI30B IO
UMYILIECTBEHHBIM OTHOIICHHSM, OOBSACHAEMOE TakKe TeM, 4YTO 3aJadei
COBPEMEHHOW MPAaBOBOM HAyKH JOJDKHA CTaTh pa3pabOTKa JOKTPUHBI OOBIYHOTO
IIpaBa U OIPECIICHNE NIPEEIIOB €ro IPUMEHEHHS.

AKTyanpHOCTh ~ KOMIUIEKCHOIO  HCTOPHUKO-IIPABOBOTO  MCCIIEIOBAHUS
UMYIECTBEHHBIX OTHOUIEHUH KBIPTBI30B, PETYIUPYEMBIX HOpPMaMH OOBIYHOTO
npaBa, OOYyCJIOBJI€Ha HEOOXOJWMOCTBbIO HAYYHO-TEOPETHUYECKOrOo OOOCHOBAHUS
OPUMEHEHUST HOPM OOBIYHOTO TMpaBa KbIPrbI30B IPH  PEryJIHMpPOBAHUU
UMYILECTBEHHBIX OTHOIICHWH B KadyecTBe O0ObIYaeB JEI0BOro o0opoTa.
OOecrieyeHre HMCTOPUYECKON NPEEMCTBEHHOCTH IIpaBa SIBISETCS OJHUM U3
(GakTOpoB  BO3POXKACHUS OOILIECYEIIOBEYECKUX IMBUIM30BAHHBIX TMPABHI H
IIPUHLHAIOB OCYILIECTBIECHUS 3KOHOMUYECKOW U XO3AMCTBEHHOM NEATEIIBHOCTH B
COBPEMEHHOM TOCYJapCTBeE.

VYkazaHHble 00CTOSITENBCTBA MPEAONPEACIUIN aKTyalbHOCTh JTUCCEPTALUOH-
HOU MpoOJIEeMATUKU U, B KOHEUHOM UTOTre, OOYCIOBHIIM BBIOOP TEMBI HACTOSILETO
uccienosanus. Hacrosmas auccepranvoHHas padoTa, MpeacTaBistonias coOoi
LEeNbHOE,  KOMIUIEKCHOE  HCCIEIOBaHME  OOBIYHOTO  IpaBa  KbIPIBI30B,
PETrYIMPYIOIIEr0 HMYILIECTBEHHBIE OTHOIIEHHUs, IIpU3BaHAa B OIPEACIICHHON
CTETEHU BOCIIOJIHUTHh HEKOTOPBIE MTPOOEIIBI B €r0 U3yUEHHUH.

CBsi3p TeMBI JUCCEPTALNMH C KPYNHBIMH HAayYHbIMHM MPOrpaMMaMu
(mpoekTaMM) W OCHOBHBIMH HAYYHO-MCCJIEA0BATEJbLCKUMH padoTamm.
Hacrosiiee ncciienoBaHue sBISETCS NHALUATHBHBIM.

Hear u 3agauyum wucciaenoBanus. Lleablo Hacrosel pabOThI  SBISETCS
NPOBEACHUE KOMIUIEKCHOIO  MCTOPHUKO-TIPABOBOTO  MCCJEHOBAHUS  MPOOJIEMHBIX
BOIIPOCOB, KACAIOLIMXCA CYIIHOCTH W COJEp)KaHHs OOBIMHOTO TMpaBa KbIPIbI30B,
pETYJIMpOBABIIEr0  WMMYIIECTBEHHbIE  OTHOmIeHWs.  OOo3HaueHHass  IeJb
UCCIeI0BaHUS 00yCIIOBUIIA MOCTAHOBKY U PEILIEHHE CIEAYIOIUX 3a1aY:

- ONpENENTUTh MPEIMET, METOJ MU COJEpNKaHUE IMPABOBOIO PETYIUPOBAHUS
MMYIIIECTBEHHBIX OTHOUIEHUH IO HOpMaM OOBIYHOTO ITpaBa KbIPrbI30B;

- HCCJIENOBaTh 3BOJIOLMI0 HMYLIECTBEHHBIX OTHOIIEHWM KBIPTBI30B [0
OOBIYHOMY TPaBY, MPOBECTH UX MEPUOIU3ALINIO;

- paccMOTpeTh BONPOC  3aAlIMThl HMMYIIECTBEHHBIX IpaB MU  Mep
OTBETCTBEHHOCTH IO OOBIYHOMY MPaBY KbIPTHI30B,;



- UCCJIEeIOBaTh COZEpKaHNE BEIIHBIX MPaB MO OOBIYHOMY IMPaBy KbIPTHI30B U
UX OCHOBHBIE BUIBI;

- paccMOTpeTh HMHCTUTYT TMpaBa COOCTBEHHOCTH 10 OOBIYHOMY MpPaBy
KBIPTHI30B U UCCJIEIOBATh UX OCHOBHBIE (DOPMBI;

- BBISIBUTH OCHOBHBIE CIIOCOOBI IPUOOPETEHMS, PEKPAILEHUS U OTPAaHUUYCHUS
npaBa COOCTBEHHOCTH MO OOBIYHOMY MPABY KbIPTHI30B;

- MPOaHAIM3UPOBAThH OOLIUE TOJIOKEHHS 00 00s13aTeIBCTBAX B OOBIYHOM IPaBe
KBIPTBI30B;

- IOKa3aTh OCHOBHBIE BHJIbI JIOTOBOPHBIX M BHEIOTOBOPHBIX OOS3aTENBCTB IO
OOBIYHOMY TIPaBY KbIPTbI30B;

- pacCMOTPETh M NPOAHAIM3HUPOBATH BOIIPOCHI PETYIMPOBAHMS BHEIOTOBOPHBIX
00513aTeIIBCTB 110 0OBIMHOMY TPaBY KbIPIbI30B.

HayuyHasi HOBH3HA padOThI 3aKJIIOYAETCS B TOM, YTO OHA SIBJIAETCA OJHOM
U3 MEPBBIX padboT, B KOTOPOI MPOBOAUTCS KOMIUIEKCHOE UCCIIEJOBAaHUE UCTOPUKO-
MIPABOBBIX ACTIEKTOB PErYJMPOBAHUSI UMYIIECTBEHHBIX OTHOIIEHUN KBIPTHI30B IO
oObiyHOMY TpaBy. [IpuBieueHue O60JbIIOrO (HaKTUYECKOTO MaTepuaga M €ro
JI€TalbHBIA  aHalli3 TMO3BOJWJI  JIMCCEPTAHTYy PACKPBITh  HMMYIIECTBEHHbIC
OTHOIIEHUS KBIPTHI30B B COOTBETCTBUM C HOpPMaMu OOBIYHOTO TIpaBa,
c(opMyJIUpPOBATh aBTOPCKOE OMPEEIICHUE MOHATHS UMYILECTBEHHBIX OTHOIIEHUM
KBIPTHI30B 110 OOBIYHOMY TpaBy. ABTOp MPOBEJ CPABHUTEIbHBIN aHATN3 OOBIYHO-
MPABOBBIX HOPM M HOPM JIEMCTBYIOLLETO 3aKOHOJATENbCTBA, MO3BOJMBIIMIA YTOYHUTH
HEKOTOpbIE TMOJIOKEHUSI W BBIBOABI OTHOCHTENIBHO Pa3BUTHS WMYILECTBEHHBIX
OTHOILIEHWH, paCIIMPUTH U YIITyOUTh 3HAHUS 110 UCCIEAYEMOM pobieme.

IIpakTHYeckass 3HAYMMOCTb MOJYYEHHBIX Pe3yJbTATOB COCTOUT B TOM,
YTO BBIBOJBI M PEKOMEHJALMM, CHEJaHHblE MO pe3yJibTaraM MPOBEIECHHOTO
UCCJIEIOBAHMS, MOTYT HaWTH CBOE€ MNPUMEHEHHE MpU O0O0OIIEHUH CyeOHOM
MPaKTUKA 10 JIeJlaM TPaKJIAHCKOTO CYJIONPOU3BOJCTBA, BBITEKAIOIUM U3
MMYIIECTBEHHBIX OTHOILICHHW, NPU BHECEHWU BO3MOXKHBIX H3MEHEHUN U
JOIOJIHEHUM B JIEMCTBYIOLIME HOPMATUBHBIE IMPABOBbIE aKThl KbIprei3ckou
PecnyOnuku, perynupyoomue MaTepHajbHO-NIPAaBOBbIE M MPOLECCyajbHbIE
BOMPOCHI, CBA3aHHBIE C IPAaBOM COOCTBEHHOCTH.

Pe3ynbTaThl HACTOSIIETO WCCIECIOBAHUS MOTYT OBITh HCIOJIB30BaHBI TPU
pa3pabOTKe METONUYECKHX W YYEeOHBIX MOCOOM B pamMKax Kypca HUCTOpUHU
rocyaapctBa u npasa Keipreizckoid PecnyOnuku, rpaXaaHCKOTO IMpaBa, TEOPUHU
rocyJapcTBa M IpaBa, OTAENBHBIX CIHEIKYPCOB, pPAacCMaTPUBAIOIIMX MPOOIEMbI
UMYIIECTBEHHBIX OTHOIIICHUH.

OcHOBHBIE M0JIOKEHUSs] JUCCEPTANNH, BBIHOCUMbIE HA 3alIUTY:

1. Ilpennaraercs aBTOPCKOE OINPEACICHHE HMYIIECTBEHHBIX OTHOIICHHM
KBIPTBI30B 110 OOBIYHOMY TIPaBy — 910 00WecmeeHHble OMHOULEHUS], B03HUKAIOUjUe
1O N0B00Y KOHKDEMHO20 UMYUeCm8d, pe3yibmamos pabom ui oKa3aHus yciye,
YROPAOOUEHHble HOPMAMU 0DbIYHO20 NpPABa Kbulpebl3068, npeocmasiaiouue cooou
WUPOKULL KPY2 83AUMOOMHOUEHUL UHOUBUO08 NO NPOU3BOOCMEBY, PACHPEOeNeHUIO,
0OMeHy U nompedNeHUulo paziudHblX MAmepuaibHblX U HeMamepuaibHulx 0.1ae
MoeapHoz0 xapaxkmepa.



2. Pazpaborana mnepuoam3anus OCHOBHBIX JTaloOB pa3BUTHS OOBIYHO-
MPaBOBOTO PETYJIMPOBAHUS HMMYIIECTBEHHBIX OTHOIICHHN KBIPTHI30B, KOTOpHIE
COOTHECEHBI CO CIEAYIOIUMHA UCTOPUUECKUMU TIEPUOIAMHU:

1-p1ii aTam - apeBHui nepuod u cpexHeBekoBbe (11 B. m0.H.3. — XVI BB.);
XapaKTepU3yeTcss CTAHOBIIEHUEM HWMYIIECTBEHHBIX OTHOIIEHUNW Yy KBIPTHI30B,
KOTOPBIE PETYIHPOBATUCH HOpMaMu (HeoJaIbHOTO MpaBa, 3alUIABIINE HHTEPECHI
BBICIIIETO COCIIOBUS OOIIECTBA;

2-0i1 sTanm - mepuoi npuHATHS Kelprbizamu uciama (XVI-XIX BB.); stan
CYIIIECTBCHHBIX U3MEHEHUN B OOBIYHOM TIPABE KHIPTHI30B B YACTH PETYIHUPOBAHUS
UMYIIECTBEHHBIX OTHOIIICHUH, BEI3BAHHBIX BIIMSTHUEM IIIapraTa.

3-if aTam - mepuoa BXOXIeHUs B coctaB Poccuiickoit mmmepun (XIX-XX
BB.); MMYIIECTBCHHBIC OTHOIICHHS KBIPTHI30B Pa3BUBAIMCH I10J] BO3JCUCTBHEM
3aKoHoAaTenbCcTBA Poccuiickoil nMmnepun. B 3Toil cBsi3u mpaBO COOCTBEHHOCTH B
KbIprei3crane pa3BUBaJOCh OBICTPHIMM TEMIIAMH, OINMPAJIOCh HA MPUHIIMITBI
HEMPUKOCHOBEHHOCTH YaCTHOW COOCTBEHHOCTH, JCJICHHS HA MPUBUIICTUPOBAHHBIC
Y HETIPUBUJICTUPOBAHHBIE CIIOU, UX (DAKTUUECKOE U IOPUIUIECKOE HEPABEHCTBO 1O
UMYIIIECTBEHHOMY MTPU3HAKY.

4-i1 oramn - coerckuii nepuona (1917-1991 rr.); oObIyHOE MPaBO KBIPTHI30B
JIUIIb YACTUYHO COXPAHSJIO CBOE JCHCTBUE B chepe UMYIIECTBEHHBIX OTHOIIICHU.
BriocneacTBuu Bce 001IECTBEHHBIE OTHOIIEHUS, B TOM YKCIIE U UMYIIIECTBEHHBIE,
PETYIUPOBAMCH YHU(DHUITMPOBAHHBIMA HOPMaMH, YCTAHOBJICHHBIMH COBETCKUM
rocyJ1IapCTBOM.

5-i1 sTam - coBpeMeHHBIM mepuoa (¢ 1991 r. - mo HacTosiee Bpewmsi);
COBPEMECHHOMY TPaXKIAHCKOMY TIpaBy, pETyJUPYIOIIEMY HMYIIECTBCHHbBIE
OTHOIICHUS, XapakTEepHO HaJIMYME HPABCTBEHHBIX Hadall, CBOWCTBCHHBIX
OOBIYHOMY TIpaBYy KBIPTHI30B, TaKMX KaK JOOPOCOBECTHOCTH, CIPABEIJIUBOCTD,
Pa3yMHOCTb.

3. Ha ocHoBe aHamm3a HOpPM OOBIYHOTO TMpaBa KbBIPTBI30B B cdepe
UMYIIIECTBEHHBIX OTHOMIICHUI CPOPMYIHPOBaH U OOOCHOBAH TE3UC O TOM, HYTO
paBoBbie ()OPMBI U CIIOCOOBI 3AIUTHl UMYIIECTBEHHBIX OTHOIICHUM COCTABIISUIA
BOKHEHUIITYIO 9acTh OOBIYHOTO MIPaBa KbIPTHI30B.

4. BwinBuraercs 1 000CHOBBIBAETCS TE3UC O TOM, YTO OCHOBHBIMH (haKTOPaMH,
OOyCJIOBUBIIMMH  CHENU(UKY HOPM OOBIYHOTO TMpaBa  KBIPTBI30B  IPHU
pEryJIUPOBaHUM BEITHBIX IPaB, SBIBSUIMCH: KOYEBOW 0Opa3 >KU3HU KBIPTHI3OB,
POAOBOM OBIT U OOIIIMHHOE 3€MJICBJIAJICHHE.

5. ApryMeHTHPOBaH TE3UC O TOM, YTO OOBIYHOE TIPABO KBIPTHI30B HE IMPOBOIHIIO
paznuMii MeXTy MEepBOHAYAIBHBIMU U TIPOM3BOIHBIMU CIIOCOOAMK TIPHOOPETEHHS TIpaBa
COOCTBEHHOCTH W BBIICSIIO CHEIU(UUECKUE CTIOCOObI MPHOOPETEHUST U TIPEKpaIlCHUS
npaBa COOCTBEHHOCTH, HEKOTOPbhIE U3 KOTOPBIX OCHOBBIBAJIMCH HA POJIOBBIX Hayajgax U
MIPUHITUTIE YBAXKECHHS CTAPIIETO TTOKOJICHHMS.

6. YcTaHOBIEHO, YTO OOBIYHBIM IMPABOM KBIPTHI30B ObLIa TPEIYCMOTpPEHA
1ieasi CUCTeMa MPaBOBBIX CPEJCTB U CIOCOOOB 0OECTIEYCHUS 00s3aTeIbCTBEHHBIX
OTHOIIIECHUH, IOKA3BbIBAIONIUX UX PA3BUTOCTh M CUCTEMHOCTb.



7. Pa3paGoTaHbl KOHKPETHBIE NPEIIOKEHHS IO COBEPIICHCTBOBAHUIO
JeHcTByIolero  3akoHojarenbcTBa  Kbipreisckoid  Pecniybnuku B cdepe
MMYIIECTBEHHBIX OTHOIIEHUM.

JInuHblil BKJIaA couckareas. Jlucceprauus SBISETCS CaMOCTOATEIBHO
BBITIOJIHEHHBIM HAy4YHBIM TPyAOM. [[uccepTaHTOM €IUHOIUYHO CPOPMYIUPOBAHBI
MTOJIOKEHMS], BRIHOCUMBIE Ha 3aIUTY, COCTABIISIIOIINE €€ HOBU3HY U MPAKTUYECKYIO
3HAYUMOCTb.

AnpoGanmus pe3yJabTaTroB HccaeAoBaHMs. OCHOBHbIE TIOJIOKEHUS U
pe3yJbTaThl JUCCEPTALMOHHON pabOThI U3MI0KEHBI aBTOPOM U OOCYXICHBI Ha pse
Hay4YHbIX (OpPYMOB, B T.4. HA MEXKIYHApOAHBIX KOH(PEPEHIMIX M CEeMUHapax:
MexnyHapoaHas Hay4yHO-TIpakTudeckass  KoH(epeHuus «lIpaBoBas mnosmTuka
Keipreizckoit PecriyOiiuku B cdepe MexTyHapoaHbIX oTHOIIEHUW» (KbIpreizcko-
Kuraiickuii unctutyt nipu KHY umenu X.banacarsina, 2012 r.), MexayHapoaHas
Hay4yHO-TeopeTudeckas KoHpepenius «[IpaBoBas KynabTypa — mpaBa W CBOOOJIbI
yenoBeka B Koipreizckoit Peciyonuke» (KbIprei3ckuii HallMOHAIBHBIN YHUBEPCUTET
umenun K.bamacarsina, 2012 r1.). MexBy30BCcKasi Hay4yHO-TIPaKTHYECKas
KOH(epeH1Irs, MOCBAIEHHas TOy YKperieHus: KbIprbI3cKoil rocy1apcTBEHHOCTH
(Keipreiscko-Poccuiickuiit CnaBsiHckuii  yHuBepcutet, 2014 r1.), MexBy30BcKas
HAayYHO-TIPAKTUYECKass KOH(epeHius, TMocBsmenHas  70-metuto modeanl B
Benukoit  OteuectBennoit  Boiine  (Kbipreizcko-Poccutickuit  CrnaBsiHCKUN
yauBepcutet, 2015 r.), MexayHapoaHas Hay4yHO-IpaKTHYecKas KOH(pepeHuus
«HoBass Hayka: COBpeMEHHOE COCTOSIHME M MyTH pa3BuTus» (r. CrepiauTaMax,
Poccuiickas ®enepauus, 2015 r.), II MexayHapogHass Hay4dyHO-TIpaKTHYecKas
KoHpepeHusa «TpaaulmoHHble 3HAHMS B KOHTEKCTe riobanu3auun» (LleHtp
ouokynbTypHoro pasznooOpaszuss KHAY, 2015 r.), MexBy30oBckas Hay4dHO-
npakTuyeckas KoH(pepeHUuss «AKTyalbHble MpPOOJEeMbl COBEPIICHCTBOBAHUS
3akoHomarenbcTBa  Kbipreisckoit  PecmyOmuku»  (Keipreicko-Poccuiickuii
CnaBsHckuit yauepcuret, 2016 1.)

OCHOBHBIE  IOJOXKEHUS U WIeH JMCCepTallii COUCKaTeleM OblUIn
OIMyOJIMKOBAaHbI B Hay4HbIX >KypHanmax: BectHuk Ksipreizcko-Poccuiickoro
CnaBsiHCKOrO  yHUBepcHuTeTa, BecTHUK  KBIPrbI3cKOro  HalMOHAJIBHOTO
yauBepcuteta umenu JK.bamacareina, ydeOHO-metoanueckuii xypHan «IIpaBo u
noymtukay, BectHuk CuOUPCKOTO HWHCTUTYyTa Ou3Heca W WH(DOPMAIMOHHBIX
texHonorui (r.OMck.), COOpHUK CTaTell MeXIyHApOIHON HAyYHO-TPAKTUYECKOU
koHpepeniuu  (r.Crepauramak), BectHuk  KeIpreizckoro  HarmoHajabHOTO
arpapHoro yHuBepcutera uM.CkpsiOuHa, HayyHOe mnepuoanueckoe uzganue «IN
SITU» (r. Yda). Ilo teme auccepTallmOHHOTO WCCIIEIOBAaHUS OMyOJUKOBAHO
JIECSTh HAy4YHBIX pabOT M HAa OCHOBE pE3yJIbTaTOB UCCIECIOBAHUS aBTOPOM
MOJATOTOBJCHBl ~ PEKOMEHJALMK,  HaANpaBlE€HHbIE IO  COBEPUICHCTBOBAHUIO
Ipa)XIaHCKOTO 3aKOHOAaTehcTBa Kbiprbizckoit Pecybmuku.

JluccepTaiiys BBINOJIHEHA U O0CYXA€HA Ha 3acefdaHusx Kadenpsl Teopuu u
UCTOpUHM TocynapcTBa u mpaBa IOpugumueckoro ¢akymnbrera KeIproizcko-
Poccuiickoro CnaBaHCKOTO Y HUBEPCUTETA.



IlotHOTa oOTpakeHusi Pe3yJabTATOB AUCCEPTALMU B MNYOJIHKAIMAX
OCHOBHBIEC TIOJIO)KEHHSI, BBIBOABI U HAYYHO-TIPAKTUYECKUE PEKOMEHIalluy HAllLT|
OTpaKECHUE B JICCSITH HAYYHBIX CTaThIX

CTpykrypa U 00beM auccepranmum. JluccepTallmoHHOE HCCIEAOBaHHE
COCTOWT W3 BBEJACHUSA, TPEX TJIaB, JACBATH MaparpadoB, BHIBOJAOB U MPAKTHUECKUX
peKoMeHaIuri, 6noarmorpaduIecKoro CrmckKa.

OCHOBHOE COIEP KXAHUE IUCCEPTALINHU

Bo BBejgeHMH pacKpbIBaeTCs AaKTYyaJIbHOCTh JAMCCEPTAlMOHHOW padoThI,
bopMynMpyrOTCS LEeIM M 33Jadd, pPACKpPhIBAIOTCA HAay4yHas HOBU3HA H
IpaKTHYECKass 3HAYUMOCTh HccieoBanusa. @opMynupyroTcsi 1 000CHOBBIBAIOTCS
OCHOBHBIE II0JIOXKEHUS], BBIHOCHMBIE Ha 3alUTy, IPUBOAATCS CBEIACHUS O JINYHOM
BKJIAJIE COMCKAaTeNs, 00 anpoOanun pe3ybTaTOB BBIIOJIHEHHON paOOThl U MOJTHOTE
OTPaXEHUSI pE3yJIbTaTOB HCCIECIOBaHUs B MYyOJUKaLUAX, JAETCA ONUCAHHE
CTPYKTYpPBI JUCCEPTALMOHHON pabOTHI.

B nepsoii r1iaBe «McTOpHKO-IPaBOBBIE OCHOBbI HMMYIIECTBEHHBIX
OTHOILNEHMI KBIPIrbI30B», COCTOSIIEN W3 TPEX pasleioB, pPacCMATPUBAKOTCS
UCTOPUKO-TIPABOBBIE  ACMEKThl ~ BO3HUKHOBEHHMS,  Pa3BUTHUS M 3aIIUTHI
MMYIIIECTBEHHBIX OTHOUIEHUH IO 0OBIYHOMY ITPaBy KbIPIbI30B.

B nepBom pasnene «llpasogsoe  pecynuposanue  uMyuecmeeHHbIX
OMHOWEHUI N0 0ObLIYHOMY NPABY Kblpebl308~ OTMEYAETCs, YTO B OOBIYHOM IIpaBe
KBIPTBI30B JIOCTATOYHO IIMPOKO MCIOJIb30BANIOCh TMOHSTHE «UMYILECTBEHHbBIE
OTHOUIEHUs». HeoOXoaMMOCTh HOPMATMBHOIO PEryJHpPOBAaHUS  yKa3aHHBIX
OTHOILIEHUHN 0OBACHSIACH UX COLUANIBHON 3HAYUMOCTBIO, IIOCKOJIBKY B PE3yJIbTaTe
UX pealn3aluyd 00ecreyrBaIUCh SKOHOMHYECKHE WHTEpechl 4esloBeka. B atoi
CBSA3M, OTMEYAaeT aBTOP, BOIPOCH HMMYLIECTBEHHOI'O XapaKTepa SBISIINCH
OpeaIMeTOM OOCYXKIIEHUs Ha KypyJTasx (Upe3BblYAlHBIX Cbe3/1aX) KbIPTBI3CKUX
OueB, a TaKXKe 3aKPeIUIsUINCh B COOTBETCTBYIOIINX HCTOYHHKAX.

AHanu3 HOpM OOBIYHOTO TpaBa KbIPTbI30B MOKAa3al, YTO UMYIIECTBEHHBIC
OTHOUIEHUS! KBIPTbI30B CKJIAABIBAIMCH IO IOBOAY KOHKPETHOIO HMMYILECTBA —
MaTepHalbHBIX OJIar TOBAapHOIO XapakTepa (Hampumep, MpU KyIUIe-TIPOJAKE
CKOTa), M0 MOBOJY PE3YJNbTaTOB padboT (KyIUIM-NPOAAKH 3€pHA, OBITOBOI yTBapH)
W OKa3aHus yclyT (BbIIAc CKOTa), B TOM YHCJIE HE 00s13aTEIbHO BOILJIOIIAIOIINXCS
B BCINECCTBCHHOM pe3yibTare (K MPHUMEPY, MEPEBO3KE WJIM XPAHCHUHW 3EpHA),
MOCKOJIbKY TaKU€ Pe3yJIbTaThl TAKXKE UMEIH TOBAPHYIO (HOpMY.

ABTOp BBIIENSET XapaKTEpHbIE IS HMMYLIECTBEHHBIX  OTHOIICHHIA
NPU3HAKU: HMYILIECTBEHHAs 000COOJIEHHOCTh YYaCTHUKOB, MO3BOJSIONIAS UM
CaMOCTOATEJIBHO  pacHopsbKaTbcsl HMMYLIECTBOM M BMECTE C TEM HECTH
CaMOCTOATEJbHYI0 HMMYILECTBEHHYI0 OTBETCTBEHHOCTb 3a pEe3YyJbTaThl CBOUX
JEWCTBUM; DKBUBAJECHTHO-BO3ME3IHBIA XAPAKTEP, CBOWCTBEHHBIM HOPMAJIBHOMY
TOBapOOOMEHY, CTOMMOCTHBIM 3KOHOMUYECKUM OTHOILLIEHHUAM. BmecTe ¢ Tem aBTOp
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OTMEYaeT, YTO M3 ATOTO IMpaBuja ObLTM W UCKIIOYeHUs. V3 aHamM3a MCTOYHUKOB
BHJIHO, YTO CYIIECTBOBAIM W OE3BO3ME3IHBIC WUMYIIECTBEHHBIC OTHOIICHHUS (K
npumepy, GOpPMBI  POJCTBEHHOW  B3aWMOMONICPKKH B  BHUAC JIapPCHHS,
0€3BO3ME3THOTO 3aeMa, OE3BO3ME3JHOTO IOJIB30BAHMS UYKHUM HMYIIECTBOM U
T.1.). Jlamee, xapakTepHbIM MPHU3HAKOM HMYIIECTBEHHBIX OTHOIIEHHUH SBISIIOCH
paBHOMpaBUE M HE3aBUCHUMOCTh YYACTHUKOB OTHOIICHHM, T.€. BO3MOKHOCTh OBITH
CaMOCTOSITETbHBIMHA TOBaPOBIIAICTbIIaMH.

[To MHEHUWIO AWCCepTaHTa, K WMYIIECCTBEHHBIM OTHOIICHUSAM CIIEIYET
OTHOCHTH OTHOIIEHHS, KOTOpPHIE, COIJIACHO COBPEMEHHOMY 3aKOHOJATEIIbCTRY,
PETYIHUPYIOTCS CMEXKHBIMU OTPACIISIMHU TpaBa. Peub uaeT o ceMEeHbBIX, 3eMETbHBIX,
YTOJOBHBIX WM JAPYTUX IMPABOOTHOMICHUAX. DTy OCOOCHHOCTH, IMOJIAraeT aBTOp,
CIEMyeT B M3BECTHOM CMBICIIC pacCMaTpUBAaTh KaK CYIIECTBEHHBIM TPU3HAK
UMYIIIECTBEHHBIX OTHOIIICHUH.

CoryacHO 0OBIYHOMY MPABY KBIPTBI30B OCHOBOM BO3HUKHOBEHUS M Pa3BUTHUS
UMYIIECTBEHHBIX OTHOIICHUM SBISICA (aKT HAXOXKACHUS HMYIIECTBA Y
OTIPEJICIICHHOT O JIUIIA W00 €ro nepeaava Apyromy Juily. B 3Toii cBs3H, a Takke B
3aBUCUMOCTH OT BUJAa U (OPMBI HMYIIECTBA, HMYIIECTBEHHBIE OTHOIICHUS
JCWIACh Ha CIEAYIOUIMe Tpynnbl: 1) Gewnvie omuowieHus,, KOTOPbIC OBLIH
CBS3aHbl C TPUHAIJICKHOCTBIO, OOJIalaHWEeM TEM WJIM HWHBIM HMMYIIECTBOM.
OO6namarens BeEIIM OTHOCWICS K HEH Kak K COOCTBEHHOM, T.e. BIiajel,
MIOJIB30BAJICS, PACTIOPSIKAJICS €10 caMOoCToATebHO. O0MaiaTeNnb BEIIM UMEN TaKKe
MpaBO YCTPaHATHh BMEIIATEIIBCTBO BCEX JPYTUX JHUI[ B €r0 WMYIIECTBCHHYIO
JeATeNIbHOCTh. Ha Hero ObLIO TakKe BO3JIONKEHO OpeMs 3a00Thl U yXO0j/a 3a HEeu.
Kak mpaBuiio, 3Ta 006s3aHHOCTh BO3J1araiach Ha MyKa, riaBy ceMbu. UTo Kacaercs
OCTAJIbHBIX WICHOB CEMbH, TO OHHM 00JIaJlai OrpaHUYECHHBIMHU ITOJTHOMOYHUSMH TI0
OTHOIIEHUIO K CEMEHHONW COOCTBEHHOCTH.

Beminbie OTHOIIEHUS, peryaupyeMble OOBIYHBIM TIPABOM, CYIIECTBOBAIU
TaKK€ B BHJIC OTHOIIECHWW BIAJACHHS, IOJIH30BAHUS U PACTIOPSIKEHUS YYKUM
UMYIIECTBOM (XO35SHUCTBEHHOE BEJICHUE, OTMIEPATUBHOE YIPABJICHHE, MTOKU3HEHHOE
HaCJIeIyeMOoe BJIaICHUE 3eMEIbHBIM YYaCTKOM H JIp.);

2) 0bs3amenbcmeeHHble OMHOWEHUs, ¢ TIOMOIIBI0 KOTOPBIX OMOCPEIyeTCs
MpaBoO Ha BEIlb B IMHAMUKE, T.€. ’TH OTHOIIICHUSI BOSHUKAJHU B CBSI3U C TIEPEXOI0M
UMYIIECTBEHHBIX OJlar OT OJHUX JHI[ K JIPYTUM W B TPOIECCE pean3ariu
KOTOPBIX MPOUCXOAMI 0OMEH 00BEKTaMHU I'PAKIAHCKHX TTPAB.

Bo BTOpoM pasnene «2goaroyus umyujeCmeeHHblx OMHOUWEHUL N0 0ObIYHOMY
npagy Kulpevbl308~ PpaccMaTpPUBACTCA WCTOPUS BO3HUKHOBEHHS W Pa3BUTHS
UMYIIECTBEHHBIX OTHOIICHWW KBIPTBI30B. ABTOpP OTMEYaeT, 4YTO pa3BUTHE
UMYIIECTBEHHBIX OTHONICHUH HANpPSIMYIO 3aBHCEII0 OT IOJHUTHKO-TIPABOBOM
CTPYKTYpBbI 001IecTB. MimenHo Omarogapsi THOKOCTH CBOMX HOPM OOBIYHOE IMPaBO
Ha TPOTSDKEHUH BCETO MEPHOJIa CBOETO CYIIECTBOBAHMS M PA3BUTHS MPOAOIIKACT
perynupoBaTh OOIIECTBEHHBIE OTHOIICHHS, TIOJCTPaMBasCh TONI  JIIOOBIE
TpaHcopMaIiK B TOCYy1apCTBE.



B 3T0i1 cBsI3M aBTOp Ompenesinyl OCHOBHBIE Tarbl BOBHUKHOBEHUSI U PA3BUTHUSA
OOBIYHO-TIPABOBOTO PETYJIMPOBAHUS MMYIIECTBEHHBIX OTHOIIECHUN Yy KBIPTHI30B,
KOTOPbIE COOTHECEHBI CO CIEAYIOIUMHA UCTOPUUECKUMU TIEPUOIAMU:

1-b11i 3man - CTaHOBJIEHHWE HWMYIIECTBEHHBIX OTHOIIECHUN Yy KBIPTHI30B B
npeBHuii mepuoa u cpeaHeBekoBbe (Il B. mo.H.3. — XVI BB.); Kak Bumno,
0OyCJIOBJIEHHBIE TPAJAUIIMOHHBIM KOUYEBBIM YKJIAJIOM >KU3HU TOPTrOBbIE OTHOIIECHUS
y HaponoB lleHTpanbHOW A3uM B JpEBHUN MEpUOJA MPAKTUYECKH HE ObLIH
pa3BuThl. BMmecte ¢ TeM MNOTPEOHOCTH B yYacTUU B TOPTOBBIX OTHOIIEHHUAX
CBUJICTEJIbCTBOBAJIA O CYIIECTBOBAHMU HEKOTOPHIX HOPM HUMYIIECTBEHHOTO
XapakTepa.

HepasBurocts TOBAPHO-JCHEKHBIX OTHOIIICHU I peaonpeIeIUIn
HE3HAYUTEIBLHOE YHUCIO HOPM OOBIYHOTO TIpaBa KBIPTbI30B, PETYJIUPYIOMIHNX
MMYIIECTBEHHBbIE OTHOIICHUS. K HUM OTHOCWIHCH: JOTOBOPHI KYIUIH-IIPOJAXKH,
XpaHEHHUsI, CCY/bl, JapeHUs, UMYIIECTBEHHOTO WM JUYHOTO HaiiMa, uodicapa —
OOBIKHOBEHHBIN HaéM pabouell CUiibl, Mykama — 3apaHee O0yCIIOBJICHHAs IUIaTa,
Kkabana — 3apanee 00yCIOBICHHOE NMPUHOIIICHHE, aHalloTuyHOe MykaTa [HypOekos,
K. Uctopus rocynapctsa u npaBa Kuprusckoit CCP [Tekct] / K. HypOekos. — 2-¢
u3f., crep. — bumkek: KI'Y, 1999. — 129 c.]. JloroBopsl 3aKIi04ainich YCTHO, B
dbopme oberiaHusl WIM MPUCATH B MPUCYTCTBUU CBUCTENCH U OCHOBBIBAJICS Ha
CJIOBE YECTH.

Kak mnokaszan aHanu3 CyHIECTBYIOIIUX HCTOYHUKOB, Y JPEBHUX KBIPTHI30B
CYILIECTBOBAJIM WMYIIECTBEHHBIE OTHOIIEHHUS, KOTOPhIE HE HOCWIH SPKO
BBIDQKEHHOTO  XapakTepa. OTH  OTHONIICHUS  PETryJIUPOBAIUCH  HOpPMaMu
(dbeoanpHOTO MpaBa, U Kak MpaBuilo, 3alIUINAI0 HHTEPECHl BBICIIETO COCIOBUS.

K uMyIiecTBEHHBIM OTHOIIEHUSAM JAPEBHETO TMepuoja W CPEIHEBEKOBBS
OTHOCWJINCH CIEAYIOUIME BUJbI OTHOIICHWI: OTHOIIEHUS TpaBa COOCTBEHHOCTH,
0053aTEIbCTBEHHBIE OTHOIICHHSI, OTHOIICHMSI TI0 TTOBOAY HACJEACTBA, YTOJIOBHBIC
OTHOINIEHUS, 3aITUIIAIOIINE MPaBa COOCTBEHHUKA, 3eMEIbHbBIC, HAJIOTOBBIE.

- 2-oti sman — pPa3BUTHE HOPM OOBIYHOTO TIPaBa, PETYIUPYIOMUX
UMYIIIECTBEHHBIC OTHOIICHUS, BO3HUKIIME B TMEPUOJA TPHUHATUS KBIPTHI3aAMHU
ucnama (XVI-XIX BB.);

- 3-1i s5man - pa3BUTHE UMYIIECTBEHHBIX OTHOIICHUI B MIEPUO]T BXOXKICHUS B
coctaB Poccuiickoi nmnepun (XIX-XX BB.);

- 4-i1 7Tan - oOBIYHO-TIPABOBOE PETYJIUPOBAHUE UMYIIIECTBEHHBIX OTHOILICHUM
B coBerckuii mepuon (1917-1991 rr.). Ha wawanpHOM »JTame CyIieCTBOBaHUS
COBETCKOM BJIACTH OOIIIECTBEHHBIC OTHOIICHUS B KbIPTBI3CKOM OOIIECTBE, HAPSTY C
HOpPMaMU COBETCKHX 3aKOHOB, PETYJIMPOBAINChL U HOPMaMHU OOBIYHOTO IIpaBa.
[[TapuaT npu3HaBajCS TaKUM K€ IPABOMOYHBIM OOBIYHBIM IIPAaBOM, KaKoe
MMEJOCh U y APYrMX HaponoB, HacensBInX Poccuro. Takoe pemieHue Borpoca
JaBaJi0 BO3MOXKHOCTh HacesleHuio KpwIprbi3cTana oOpamarbest A pa3perieHus
MIPABOBBIX BOMIPOCOB KaK B CyJIbl OMEB, TaK U B IIIAPUATCKUE CY/IbI.

C TedyeHMEM BpPEMEHU CHUTYallUsl MEHSETCSA; COBETCKOE MPaBUTEIbCTBO
MPUHUMAET Psii JOKYMEHTOB, B KOTOPBIX 3aMpeliaeTcs psia TPAAUIIMOHHBIX HOPM
KBIPTHI30B - KaJIbIM, MHOTOKEHCTBO, JESTEIBHOCTh CYJOB OWEB U Ka3HUEB.
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W3)xuBanuch Takue HWHCTUTYTHl OOBIYHOTO IIpaBa KBIPTBI30B Kak OapbIMTa,
copopar, JieBupar, opMbl Opaka - Oen kyaa, Oemmk kyna u gap. C TedeHuem
BPEMEHU BCE OOIIECTBEHHBbIC OTHOIIECHUSA, B TOM YHCJI€ U HUMYIICCTBEHHBIEC, B
KBIPTBI3CKOM  OOIIECTBE  HAYAJIUCh  PEryJUpOBaThCS  YHUDUIIMPOBAHHBIMU
npaBujIaMu, IeWCTBOBABIIMMHU Ha BCEM COBETCKOM MPOCTPAHCTBE.

- 5-if sman - PEeryIupoBaHUE UMYIIECTBEHHBIX OTHOIICHUI B COBPEMEHHBIN
nepuoA (¢ 1991 r. - mo Hacrosimiee Bpems). AHATU3UPYST HOPMBI COBPEMEHHOTO
IPAKJAHCKOIO MpaBa, PEryJIHPYIOIIUX UMYIIECTBEHHbBIE OTHOLIEHHUS, JUCCEPTAHT
OTMEYAET, YTO B HEM OTPa)XCHbl HPABCTBEHHBIE Haydaja, CBOWCTBEHHbIE HOpPMaM
OOBIYHOTO TpaBa KbIPrbI30B. Peub wuAET O TakuX MOPHUHIMNAX KAk
100pPOCOBECTHOCT, CIPaBEJINBOCTb, Pa3yMHOCTb. OcHoBaHHas Ha
OOLIEYEIOBEYECKUX IIEHHOCTSIX, MCTOPUYECKU CIIOXKHUBIIASACA HOpMa OOBIYHOIO
IIpaBa SABJIAETCSA HEOTHEMIIEMOM YaCThIO ATHUYECKOMN KYJIBTYPBI KbIPIbI30B. B aTOM
CBSI3U JTUCCEPTAHT MPHUXOAUT K BHIBOAY O TOM, YTO OOBIYHBIE HOPMBI, HAPOJIHbIC
0ObIYau, COCTABIISIBIIINE OCHOBY KBIPTBI3CKOI'O MEHTAJIUTETA, JOJKHBI B OOJBIICH
CTETNIEHU OKa3bIBaTh (hOPMUPYIOIIEe BIUSHUE HA HAITMOHAIBHYIO CUCTEMY IpaBa.

B tpetbem paznene “Sawuma umywecmeenHvlx OMHOWEHUL NO OObLIYHOMY
npasy Kolp2vl308”' PaCCMATPUBAIOTCS HOPMBI OOBIYHOTO TpaBa KbIPTHI30B 00
OTBETCTBEHHOCTH 3a HAPYLIEHHWE MMYIIECTBEHHBIX IIPaB, KOTOPBIE C APEBHEHIINX
BPEMEH COCTABJISUIM BaXKHEUINIYIO YacTh OOBIYHOTO TipaBa. [Ipu sToM oTMeuaeTcs,
YTO 3Ta OTBETCTBEHHOCTh HOCHJIAa H30MpATENbHBIM XapakTep, MOCKOIbKY
MPUMEHSUIACh UCKIIIOYUTEIBHO K JIMIAM, NPUYMHUBIIMM MaTEepUANIbHBIA WIU
MOpaJIbHBIN Bpe NpeICTaBUTENSIM TOCIIOICTBYIOLIETO Kiacca.

Cpenu cymiecTBOBaBIIMX (oOpM 3alIUThl HWMYIIECTBEHHBIX OTHOIICHUI
BBIJICTISIIOTCS. U aHAJIM3UPYIOTCS OCHOBHbIC (OPMBI - HEIOPUCAUKIMOHHAS U
FOPUCIUKIIMOHHAS.

AHanu3upysi HOPMBI OOBIYHOTO MpaBa KBIPTHI30B, aBTOP OTMEYAET, YTO
MMYIIECTBEHHBIE OTHOIIEHUS KbIPTbI30B OXPAHSUIMCH U 3aLIUILIAIUCH PA3IMYHBIMU
croco0amMu, TMOJ KOTOPHIMA TOHUMAJIUCh 3aKPEIJICHHBbIE OOBIYHBIM IPABOM
MaTepUaTbHO-IIPABOBBIE MEpPbl MPUHYAUTEIBLHOTO XapakTepa, MOCPEICTBOM
KOTOPBIX BOCCTAHABIMBAJINCH HApYLICHHBIEC MpaBa U KOTOPbIE BO3AEHCTBOBAIN
Ha mpaBoHapymuTensi. OCHOBHBIMHU CITOCOOAMHU 3alTUTHl KMYIIIECTBECHHBIX MPaB
ABJISIJIMCH: CaMO3allUTa; BOCCTAHOBJIECHHUE IMOJOKEHUS, CYUIECTBOBABUIErO 0
HapyIIeHUs TpaBa;, TNpPU3HAHUE TIpaBa CyJAOM; TNpecedYeHHe JeHCTBUH,
HapYIIAOMKUX MPaBO WU CO3AOIINX YIPO3y €ro HapylIeHus; IPUHYXICHUE K
WCTIOJTHEHUIO OO0SI3aHHOCTH;, M3MEHEHHWE WJIM MpPEKpalleHUue HMYIIECTBEHHBIX
MPaBOOTHOIIICHUM, a TAK)KE UHBIE CIIOCOOBI 3aITUTHI.

['maBa BTOpass “PeryjiMmpoBaHHe BeNIHbIX OTHOIIEHHWH MO OOBLIYHOMY
NpaBy KbIPrbI30B” COACPKUT TPH pasliesia, PaCKPhIBAOIIMX OOIIee MOHITHE H
collep KaHNe BEIIHBIX IPaB, OCHOBAHUS MPUOOPETEHUS W TPEKpAIlCHUsS IpaBa
COOCTBEHHOCTH B COOTBETCTBUHU C HOPMaMHU OOBIYHOTO MPaBa KbIPTHI30B.
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B pasnene 2.1. “llonamue u codepoicanue sewnbix npas no 0OLIYHOMY NPABY
Kblp2bl308» OTMEYAeTCsl, 4TO B paMKaX OOBIYHOTO MpaBa KbIPTBI30B BEIIHbIE
MPaBOOTHOIICHUS] WIPalM CYIIECTBEHHYIO pOJib, IOCKOJIBKY 3aKpeIvisuil U
oG OPMIISLITH PUHA/JICKHOCTD BEILI K TOMY WJIA HHOMY CYOBEKTY.

AHanu3upysi HOpMbl OOBIYHOTO TTpaBa KbIPIbI30B aBTOP MPUXOJUT K BHIBOIY
O TOM, YTO OHO HE PEUHUIIMPOBAIO HOPMBI PUMCKOIO IpaBa; WMYIIECTBEHHBIC
OTHOUIEHUS], B TOM YHUCJIE U BEIIHbIE, PETYIUPOBAIUCH HOPMaMHU OOBIYHOTO TpaBa.
Bmecte ¢ TeM CpaBHUTENBHBIM aHalM3 HOPM BEIIHOTO IIpaBa KbIPrbI30B U
COBPEMEHHOI'0 TPaXXAAHCKOTO IpaBa MO3BOJWI aBTOPY YTBEPXKIAThb O TOM, YTO
BEIIIHbIC MpaBa KBIPrbI30B 00JIafalid TMPU3HAKAMH, TPUCYIIUMU COBPEMEHHBIM
BEIIHBIM IPaBOOTHOLIECHUSIM. Bo-TiepBhIX, uepe3 BellHbIe MpaBa 0GOpMIISIIACh
opuaudeckas (opmMa OTHOILIECHHUS JHUIA K BEIIH, T.€. OHU 3aKPEIUISUIM FOCHOCTBO
JUIA HaJ ONpENETIeHHOW Bellpl0. BO-BTOPBIX, aOCONIOTHBIM XapaKTep BEIIHBIX
MpaB, KOTOPBIM NPOSBISUICS B JEUCTBUU JIMIA MO OTHOILIEHHUIO KO BCEM APYrUM
JUIaM, Ha KOTOPBIX JiekKaya OO0sS3aHHOCTh HE BTOPraTbCi M HE HapyllaTh
MIPABOMOYMSI HOCUTEIISI BEIIIHOTO IIPaBa.

B-TpeTpux, 0ObIYHOE MPaBO KBIPTHI30B MPEJOCTABIISIIO MPABOBYIO 3AIUTY
TaKUX TMpaB OT BHEIIHUX IMOCATATENbCTB. B-ueTBepThIX, 00BEKTOM BEIIHBIX MPaB
M0 OOBIYHOMY IIPaBY KBIPTBI30B CIYXIJIM KOHKPETHO ONPE/EICHHBIC BEIllH.
CyObekTaMu BEHIHBIX IMpaB ObUIM: KBIPTBI3CKUU poj, CBOOOIHBIE (U3HUECKHUE
JM1A, CBOETO poja KOPIIOpAIMK B BUAE CEMbH, OOIIMHBI, MEYETH U TOCYIAPCTBO.

Oco6o0e BHUMaHUE yEJIIEHO BOMPOCY OMpeiesieHus] 0ObEeKTa BEIHBIX MPaB,
MOCKOJIbKY, TIO YTBEPKJACHUIO aBTOPA, B HAYKE HET €IMHOTO MHEHUS. AHAIU3UPYS
pa3nuyHble MOJAXO0Jbl HMCCIIEOBATENe K 3TOMY BONPOCY, aBTOP MOIAECP>KUBACT
TOYKY 3pPEHHUSI O TOM, YTO B Pa3jIMYHbIC MEPUOAbl CTAHOBJICHUSI UMYIIECTBEHHBIX
OTHOIIIEHHI 00BEKTaMU BEITHBIX MPaB SBJISUIUCH BEIU, K KOTOPHIM OTHOCUJIUCH HE
TOJIKO MaTepHalIbHbIE W HeMaTepuaibHbie Ojara, HO W Joau (palbl), a Takxke
nevctBus apyrux Juil. [Ipm 3ToM Bemm moapa3fessuiich Ha JABWKHUMBIE U
HEJIBUYKUMBIC, Ha JICIMMbIE M HEJIeJMMbIE, Ha TJIABHYIO BEIb M MPUHAJJIC)KHOCTD,
Ha JIO3BOJICHHBIE K YHOTpPEOJeHHUIO (anai) U HEJ03BOJICHHBIE K YMOTPEOJICHUIO
(apam)».

Paznen 2.2 «llpaso cobcmeennocmu 6 06biuHOM npase Kolpebl306» TOCBSIIECH
BOIPOCAM TIPABOBOTO PETYJIMPOBAHMST OTHOIICHUI COOCTBEHHOCTH, CBHITPABIIMX OCOOYIO
pOJIb B paMKax MMYILIECTBEHHBIX OTHOIIEHUHM KbIPIbI30B. OTMEUAETCs, YTO Ha Pa3BUTHE
MHCTUTYTa COOCTBEHHOCTH Y KBIPI'bI30B OMPOMHOE BJIMSHHUE OKazal psf (akTopoB, a
VMMEHHO: TPaJIMIIMOHHBIA KOYeBOM 00pa3 >KU3HU; YCTPOMCTBO KbIPIbI3CKOM OOIIMHBI U €€
poib B (pOpMHUPOBAHUM TIPE/ICTABIICHUN KOYEBBIX KBIPTBI30B O COOCTBEHHOCTH; OCOOBII
YKJIaJ] KbIPTbI3CKOM CEMbH, MPEACTaBIISIBINAS COOOM HE TOJBKO POJCTBEHHBIN, HO U
XO3SIICTBEHHBIN COO3.

Hccnenys cucteMy OOBIYHO-TIPABOBBIX HOPM, PETNIAMEHTUPOBABIIHMX chepy
UMYIIECTBEHHOTO 000pOTa, JUCCEPTAHT OTMEYAeT, YTO €€ OCHOBOM SBJISUIMCH JBa
NPUHLMIA:  OOUIMHHOE PpEryJMpOBaHUE  BIAJEIbUYECKMX IPaB U CEMEWHOE
UCIOJIb30BaHUE HWMYIIIECTBA, HEOOXOIMUMOrO KBIPTBI3CKOM OOIIMHE ISl BEIACHHUS
CBOET0 XO35IMCTBA.
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ABTOpOM MOKa3aHbl M MPOAHATM3UPOBAHBI PA3TUYHBIC TOUKU 3PEHHS YUEHBIX
M0 BOIIPOCY JIeNIEHUsSI COOCTBEHHOCTH KBIPTBI30B HA JIBJKUMOE M HEABUKUMOE.
Hcxonsa u3 aHanuza HOPM OOBIYHOTO TpaBa KbIPTbI30B, TUCCEPTAHT IMOJIATAET, YTO
UMYIIECTBO JEIWIOCh HA JABUKUMOE M HEJIBIXKUMOE, OOBACHSS 3TO TEM, UTO Y
IO’)KHBIX KBIPTHI30B TOJI BIUSHUEM MYCYJIbMAHCKOTO MpaBa U BEACHUS OCEIIOr0
o0Opa3a ®U3HU NMPAKTUKOBAIKUCH YaCTHAs U BaKy(pHasi COOCTBEHHOCTb Ha 3€MIIIO.

JluccepTaHTOM MOAPOOHO PACCMOTPEHBI PErIAMEHTHPOBAHHBIE OOBIYHBIM
IPaBOM KBIPTBI30B cJeayloniue (Gpopmbl COOCTBEHHOCTH: 4YacTHas, MOJBOpHA,
ceMmeiiHasi, Baky(Has u rocyaapctBeHHas. [Ipu sTom oTmeuaercs, 4to Hauboiee
pacnpocTpaHeHHOW (popMOit COOCTBEHHOCTH ObLja YaCcTHAsI, U3BECTHAS KBIPTHI3aM
C JIPEBHEHIINX BPEMEH, YTO MOJTBEPKIACTCS apXEOJOrMUYECKUMHU IaHHBIMHU, B
KOTOPBIX HMEIOTCSI CBEACHHUS OTHOCHUTEIBHO YAaCTHON COOCTBEHHOCTHM Ha CKOT.
Kpome Toro cyiiectBoBajia yacTHasi COOCTBEHHOCTb Ha MpPHUAAHOE >KEHbI (cem),
BbIE€N JeTed (PHYM) M Ha 3eMiIo. B Toxe Bpems aBTOp OTMEYaeT, 4TO
OOyCIIOBJIEHHAsE OCOOCHHOCTSIMM ObITa W 00BIYa€B  KBIPTBI30B, YacTHAs
COOCTBEHHOCTh NEPEXOJMiIa B YAaCTHO-CEMEHHYI0, B CBSI3M C ueM mpuodOpeTana
BPEMEHHBIN XapakTep.

ABTOp M3naraeT NMO3ULMKM YYEHbIX MO BOIPOCY CYILIECTBOBAHUS y KbIPTbI30B
YaCTHOM COOCTBEHHOCTH Ha 3eMIII0. BOJBIIMHCTBO M3 HUX BecbMa yOEIUTENILHO
00OCHOBBIBAIOT BBIBOJI 00 €€ OTCYTCTBUU Y KOUYEBBIX HaposoB. llpuumHoii 3Tomy
MOCITY>KWJIM, TI0 UX MHEHHUIO0, 0COOBIM 00pa3 *KU3HM M CKOTOBOAuYecKas (popma
XO34MCTBOBAaHMS. B 3TOM CBSI3M IMCCEPTAHT IOJIATAET, YTO UMEHHO HCTOPUYECKUI
OMBIT KBIPTBI3CKOTO Hapoja OBLT yuTeH TMpu pa3paboTKe COBPEMEHHOTO
OTEYECTBEHHOI'O0 3aKOHOJIATEIbCTBA, 3aMpEUIaloOlIero IepenaBaTb B YACTHYIO
CcOOCTBEHHOCTH NAaCTOMUIIHEIE 3EMIIH.

Jlanmee aBTOp OTMEYaeT, 4TO OOBIYHOE MPABO KBIPTHI30B COJEPKATI0 HOPMBI,
o0ecrieunBaOIIMe YyKpEIJIeHWe TIpaBa Ha HUMYIIECTBO, OCYIIECTBISIEMOE C
NOMOUIbIO FOPUIUYECKUX 3HAKOB «Tamra», KOTOpPbIE HAHOCHUJIUCh Ha OOBEKTHI
npaBa COOCTBEHHOCTH (CKOT, JiyIsi 0003HAUEHUS TPAHUIT TACTOMII] U T.]1.).

B pasnene 2.3. «Ocnosanusi npuobpemenus u npexpawjenus npasd
cobCcmeeHHOCIU NO 0OLIYHOMY NPABY KbIP2bl306%» ABTOP OTMEYAET, YTO B OOBIYHOM
IpaBe KbIPTbI30B OTCYTCTBOBAJIO [€JI€HHE OCHOBAaHMI BO3HHMKHOBEHHS IIpaBa
COOCTBEHHOCTM Ha TIepBOHAuYaJbHBIE W TPOU3BOJHBIC, XapaKTEepHOE IJis
COBPEMEHHOI'0 TPaXKJIAHCKOTO mpaBa. [ 0OBIYHOrO mpaBa KbIPTBI30B OBLIH
XapaKTepHbI CBOWCTBEHHBIE €My CIIOCOOBI MPHOOPETEHUST W TPEKpaIleHHs mpaBa
cooctBeHHOoCcTH. CriocobamMy TPHOOPETEHHsT TpaBa COOCTBEHHOCTH SIBISUTHCH: 1)
3aBJIaJieHue, 2) npupaiieHue, 3) Haxo/ka, 4) BoeHHas 100b4a, 5) 0X0Ta, 6) OapbIMTa,
7) npuoOpeTarenbHas JaBHOCTh, §) 00s13aTeNIbHOE JapeHue, 9) HaclieJ0BaHue.

[Io oOblyHOMY TpaBy KbIPI'bI30B IpaBa COOCTBEHHOCTH 3allMINAINUCH OT
JTH00BIX HE3aKOHHBIX MOCSATAaTeNbCTB. B TOXke BpeMs, oTMe4aeT aBTOp, 3TO BOBCE
HE 03Hayajo, YTO OXpaHseMas Bellb JOJDKHA MPUHAIJIEKATh U COXPAHATHCA 3a
COOCTBEHHHUKOM IMOCTOSIHHO. {711 TPaJUIIMOHHOTO KBIPTBI3CKOr0 001ecTBa Oblia
XapakTepHa CMEHa COOCTBEHHHKOB BEIEH, YTO SBIISJIOCH OJHUM U3 MPU3HAKOB
TPpaXJAaHCKOTO 000poTa, BIEKYyIIee IMpeKpalleHre MpaBa COOCTBEHHOCTH Y
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OJIHOTO JIMIIa W BO3HMKHOBEHHE JAHHOTO TpaBa y APYyroro. be3ycioBHO, 3TO
KacaJoch U camMoOil BelllM; B MPOIECCE €€ MCIOJIb30BaHUsI OHA MOTIJIa MEHATHCS,
ucye3aTh, YTO SBISJIOCH OCHOBAHHMEM IPEKpAIlleHUs TTpaBa COOCTBEHHOCTH y €€
BIIAJIEIbIIA.

Jlanee aBTOp paccMaTpuBaeT OCHOBaHHUsS (CIOCOOBI) MpEKpalleHus: Mpasa
COOCTBEHHOCTH, TIOJI KOTOPHIMH TOHHMAIOTCSl OMpEICICHHbIC >KU3HEHHbBIC
CUTyallul - ropujauyeckue (akTbl, ¢ KOTOPHIMHU aJaT CBSI3bIBAE€T YTpaTy IpaBa
COOCTBEHHOCTU. B 3TOH CBSI3W BBIACISIOTCA HECKOJIbKO TPYNI OCHOBAaHUU
(crtocoOOB) TpeKpamieHus TpaBa COOCTBEHHOCTH: 1) CIOCOOBI, CBSI3aHHBIC
C npeKpaujeHuemM Ccyuecmeosanus oOvekma rnpaBa COOCTBEHHOCTH: a) MOJHOE
notpebieHne Bely COOCTBEHHUKOM (K TPUMEpPY, MPOAYKTOB MUTaHUs); 0) THOeib
caMOi BemM (M3HOIIEHHOCTh OJAEKIbl M T.A.); B) TMOOEr AWKHUX 3BEpeH; T)
COCIUHCHHME BEIICH — INPUCOCIUHCHUE OJHOM BeIM K JPYroi; 2) crocoObl,
CBSI3aHHBIC C npekpawjenuem CyUiecmeosanus CcOOCMBEeHHUKA.! a)
CMEPTh COOCTBEHHUKA-TPAKJAaHUHA JIMOO TMPU3HAHHE €ro B YCTAaHOBJICHHOM
MOPSIJIKE yMepInuM; O) JIMKBUJIAIMS IOPUAUYECKOTO JIUIa-COOCTBEHHUKA (0OBIYHO,
B 3TOM CJIy4yae UMYIIECTBO CTAHOBUIJIOCh 0OBEKTOM IpaBa COOCTBEHHOCTH APYTHX
adi; - b0 TocyAapcTBa);  3)  CIOCOOBI, CBSI3aHHBIE C  COBEPIICHHEM
COOCTBEHHHKOM CO€I0OK N0 OmMuydcoeHuro umywjecmsa (K TpUMEPY, KyIUIs-
npojaxka, MeHa, JapeHue u T. 1.); 4) cnocoobbl, cesA3aHHbIE C OMKA30M 0N NPA6d
cobcmeenHocmu — Oepeauxkyus (K MpUuMepy, MyoandHoe oObABICHUE 00 OTKa3e,
BBIOpOC HWMyIIECTBA H T.JI.); 5) cmocoObl (OCHOBaHHS), CBSI3aHHBIC C
NPUHYOUMENbHbIM — UBBAMUEM UMyujecmea y CcoOCMEeHHUKa: a) oopaujenue
63bICKAHUS HA WMYIIECTBO TI0 00s3aTeIhCTBaM COOCTBEHHHMKAa HAa OCHOBAaHUU
pelieHus cyaa OWeB WM JAPYrUX CYACOHBIX OpraHoB U Jp.; 0) omuyscoeHue
umMywecmed, KOTOpoe B CHIIy 3aKOHAa HE MOXKET MPUHAICKATH NTaHHOMY JIUILY;
B) Oapvimma, CYIECTBEHHO OTJIMYABINASACA OT KOH(UCKAIUK, OapbIMTa O3Hayaja
O0TOOpaHWe y COOCTBEHHHMKA €ro MMYIIECTBAa MO MPUYUHE HEUCIOJHEHUS UM
0053aTENBCTB, KOTOPOE OCYIIECTBIISIETCS JIUIIOM, YbH MpaBa HapyiieHsl. [Ipu sToM
UMYIIECTBO OCTAaeTCs y JIMIA, YbM TMpaBa JOJKHBI OBITh BOCCTAHOBJICHBI;
r) pekeusuyus, T. €. BO3ME3IHOE H3bATHE HUMYIIECTBA [0  PEHICHHIO
rOCyIapCTBEHHBIX OPTAHOB B CITydasiX CTUXHUHBIX OCCTBUM, aBapui, SIHUICMUA,
WHBIX OOCTOSITENIbCTB, HOCSINIUX YPE3BbIYAMHBIA  xapaktep. mymiecTBo
W3bIMaeTCI B HMHTEpecax oOIecTBa I TMPEIOTBPAIICHHS ITOCIICICTBHM
CTUXUHHBIX OCICTBUHA W T. M., JO) KOHGuckayus, T. €. 0€3BO3ME3THOE H3BITHE
UMYIIIECTBAa Yy COOCTBEHHHMKA II0 PEHICHUIO CyJa OWEB B BHJC CAHKIMH 3a
COBEpIICHHOE TPAaBOHAPYIICHHUE, €) HayuoHaiusayus, OCYyIECTBIsIeMas Ha
OCHOBAaHHH 3aKOHa.

[TonpoOHO aHATU3HUPYST HOPMBI OOBIYHOTO MPaBa, JUCCEPTAHT IMOAICPKUBACT
BaKHYIO POJIb BEIIIHBIX MPABOOTHOIIIEHUN B CHCTEME UMYIIIECTBEHHBIX OTHOIICHHI
KbIpTbi30B. [lo ero MHEHWI0, OCHOBHBIMHU (haKTOpaMH, TOBIHSIBIIUMHU Ha
cnenu(uKy HOPM OOBIYHOTO MpaBa KBIPTHI30B B c(epe BEIIHBIX OTHOIICHUH,
SBJISUTACH: KOUYEBOW 00pa3 J>KW3HU KBIPTBI30B; POJOBOM OBIT;, OOIIMHHOE
3eMJICBIIAJICHNE.
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I'naBa Tperbsi «OQ0s13aTEIbCTBEHHbIE OTHOILIEHUSI M0 O0OBIYHOMY NPAaBY
KbIPIbI30B» COCTOMT U3 TPeX pa3/ieJioB.

Pazpnen nepBblil « Oowue nonosxcenus 06 obs3amenbcmeax 6 00bIYHOM Npage
Kblpebl308y.  PaccMarpuBas — 00513aT€NLCTBEHHbIE ~ OTHOIIEHUS  KBIPTHI3O0B,
JUCCEPTAaHT  OTMEYaeT, 4YTO  COIJIACHO  HOpMaM  OOBIYHOTO  MpaBa
00s3aTEILCTBEHHBIE OTHOILICHUS MMENTU O0IIMe U crnenuduueckrue 0COOCHHOCTH.
Tak, oHO cozepkano oOIIHMe MOJIOKEHHUsT 00 00s3aTeNbCTBAaX, XapaKTEpHbIE IS
COBPEMEHHOTO TPaXXJaHCKOTO MpaBa. B Toxke BpeMs OHO He 00Jaaano TaKUMH
yepraMd Kak aOCTpPakTHOCTh U  OINpPEAENCHHOCTh, KOTOpbIE MPHUCYIIU
dbopManbHOMY MpaBy.

Jlaree  aBTOpOM  pacCMaTpUBAIOTCS ~ OCHOBAHHSA  BO3HUKHOBEHUS
00s13aTEIbCTBEHHBIX OTHOIICHU, & UMEHHO, COe/IKU, TTOJ KOTOPBIMH TIOHUMAJICh
OTpeJieICHHbIC JACHCTBUS JIMII, HANpaBJICHHbIE HA BO3HWKHOBEHHE, W3MEHEHUE
WIN TpeKpalieHue MpaB W 00sA3aHHOCTEH. AHaIM3 HOPM OOBIYHOIO IpaBa
MoKa3aJl, 4To JUIsl TPU3HAHUA JIIOOOM CHENKM MPaBOMEPHOW HEOOXOAUMO ObLIO
coONroaTh  OINpeesieHHble  yClIoBUs. B 3Toil  cBA3M aBTOpOM HOAPOOHO
PaccMOTPEHbI CIEIYIOIIUE YCIOBHUSI MPABOMEPHOCTH CHENIKU: 1) COOTBETCTBUE
COJICpKaHUs CACIKA HOpMaM OOBIYHOTO IpaBa; 2) CIIOCOOHOCTH JIMIIA 3aKIH0YaTh
CHENKy; 3) HaJlM4yue CO3HATENbHON BOJM; 4) cobmtojeHre (HOpMbI 3aKIHOUYCHHUS
CHICIIKH.

OObI4HOE TPaBo KBIPTBI30B npeayCMaTpUBAIIO npexpaujeHue
0053ameNlbCMBEeHHbIX OMHOWeHUT, KOTJIa HACTyTaja TOoJIHasl yTpara 00s3aTelbCTB,
T.€. COOTBETCTBYIOIIMX TIPaB M OOS3aHHOCTEH YYACTHUKOB 3TUX OTHOIICHUH.
JluccepTaHT BBIAENSET CJEAYIOIIME OCHOBAaHMS TPEKpaIeHUs] 00s3aTeNbCTB!
1opuadeckre (hakThl, KOTOPbIE JEINCh Ha CIICAYIONINE TPYIIBL: 1) MpekpalieHie
00S3aTENILCTBEHHBIX ~ OTHOIIEHHW 10 BOJIE WX YYAaCTHUKOB (HaJJiexariee
UCTIOJIHEHUE, 10 OOOIOJIHOMY COTJIACHIO CTOPOH, NPOINEHHE JOJra, BHIILIATA
KOMIICHCAIIMM, HOBalWs); 2) TMpeKpalleHue o0sS3aTeILCTBEHHBIX OTHOIIICHHIMA
HE3aBUCHMO OT BOJIM YYaCTHUKOB (HEBO3MOXKHOCTb MCTIOJTHEHUS, NCKOBAsl IABHOCTD,
W3JJaHUEe TOCYJIAPCTBEHHOTO aKTa, CMEPTh ydacTHHKa). [Ipu sTOM oTMeuaercs, 4to
HamOosiee PacIpOCTPAaHEHHBIM CIIOCOOOM MpeKpalieHus 00s3aTeIbCTB SBISUIOCH
HQJIOKAIEe  UCTONMHEHHWE  O0s3aTeTIbCTBEHHBIX  OTHOIICHUH,  TOCKOJBKY
JOCTUTATIMCh 0003HAYCHHBIC OTHOIICHHUSIMH 1IETH.

[TomyepkuBasi 0cCOOEHHOCTH HOPM OOBIYHOTO TIpaBa KbIPTHI3OB, TUCCEPTAHT
OTMEYaeT, 4YTO CMEPTh KOHTpareHTa HE BIEKIa 3a CO000i mMpeKpalieHus
00s13aTEILCTBEHHBIX OTHOIIICHUH B TOM CITy4yae, €CIM y HEero ObUTM HAaCIICIHUKH.
Jleno B TOM, 4TO, OTMEUYAaeT AUCCEPTAHT, OJHON W3 (OpM IMpaBa COOCTBEHHOCTH
KBIPTHI30B SIBISJIACH CEMEiHasi COOCTBEHHOCTh. M3 3TOro CO BCE OUEBHIHOCTHIO
CIIEZIOBAJIO, YTO JIFOOBIE CICNKA WA JIOTOBOPHI, 3aKIIFOYCHHBIC OJHUM W3 YJICHOB
CEMbH PacCMaTPUBAINCH KaK JOTOBOPBI, 3aKIIOYCHHBIE BCEMU YJICHAMHU CEMbH.

Kak mokasanm aHaim3 HOpPM OOBIYHOIO TIpaBa  KbIPIBI30B, OHU
MpeIycMaTpuBail IEJIyI0O CHUCTEMY CPEICTB H CIHOCOOOB oOecreueHus
00513aTeIbCTBEHHBIX OTHOILIEHHUH, CBUICTENBCTBYIOIIYI0O O €€ pPa3BUTOCTH U
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CUCTEMHOCTH. B 3TOH CBSI3M CHOPHBIM, MO MHEHUIO JHCCEPTAHTA, SBIIIOTCS
YTBEPKJICHUSI HEKOTOPBIX HCCIEAOBaTeNIed O TOM, YTO Y KbIPTbI30B MHCTUTYT
00s3aTeNIbCTBA HAXOAWICS B 3a4aTOYHOM COCTOSIHUM M HE OBbUT JOCTaTOYHO
pa3But. [lo MHeHMIO nuccepTaHTa, agaT COAEpKall ILENyl0 CUCTEMY rapaHTHi
UCIIOJIHEHUSI 00S3aTENIbCTB, B KAUECTBE KOTOPBIX BBICTYMAIN MOPYYUTEIbCTBO,
3aJ1aTOK, 3JI0T U yJIep>KaHUEe Yy>KOr0 UMYIIECTBA.

Bo3paxkass mpoTUB MHEHUS JOPEBOJIIOIMOHHBIX HCCIEIOBATENIEH O TOM,
YTO 337aTOK OBbLT Uy>KJ] OOBIMHOMY TIPaBY KbIPIbI30B, TUCCEPTAHT YTBEPAKIAET, UYTO OH
ABJSJICA HaAMOOJee paclpOCTPAHEHHBIM CPEICTBOM O0OecredeHusl 00s3aTeNbCTBa,
MOCKOJIbKY ~ CYILECTBOBAaBIIAs IPAKTUKA 3aKJIIOYEHHs JIOTOBOPOB  MO3BOJISIET
yTBepXkaTh o0paTHoe. K nmprmMepy, py 3aKIIFOUEHNH CEMEHHBIX OpaYHbIX JIOTOBOPOB,
KaKk MpH BbIUIATE KajbiMa, TaK M TNPU BbIA4Y€ IPHUIAHOTO, BbIIABAJICSA 3apaHee
OOTrOBOPEHHBIN CTOPOHAMH CBOCOOPA3HBIN 334aTOK.

Paznien 3.2. «Buowi 002060pHbIX 00513amenbeme no 00bIYHOMY NPABy KblPebl308).
ABTOp OTMEYaer, 4Yro MO HOpMaM OOBIMHOIO IIpaBa KbIPIbI30B OCHOBAaHUSIMU
BO3HUKHOBEHUSI 00S3aTENIbCTB B OCHOBHOM  SIBISUITMCH  JIOTOBOPBI  ((«KEJUILIMM).
YkazaHHbIE HOPMBI PETYIMPOBATIA HAUOO0JIEE POCTHIE (POPMBI IOTOBOPHBIX 00SI3aTEIBCTB,
CB3aHHBIE C IIEPEMEILEHUEM MaTepuabHbIX Onar (Beliei, JEHEXHBIX CPEACTB,
BBITIOJIHEHUE Olpe/ieieHHbIX padoT). K yka3aHHbIM opmaM JOrOBOPHBIX OOS3ATENBCTB
OTHOCWJIMCh: ~ JIOTOBOP  KYIUIM-TIPOZJ@KH,  JIOTOBOP  MEHBI, JIMYHOIO  HailMa,
MMYIIECTBEHHOTO HaliMa, TAPEHMs], 3aiMa U XPaHECHUSL.

Ha ocHoBe anaimza HOpM OOBIMHOTO MpaBa aBTOp JAENAET BBIBOA O TOM, YTO
HauOOJIee PacIpOCTpaHEHHbBIMUA (DOpMaMHU  JIOTOBOPOB  SIBJSUTMCH.  JIMUHBIA  HaiiM
(LKanI00); JOrOBOpP UMYIIECTBEHHOTO HaiiMa; TOTOBOP JAapEeHUs; JOTOBOP KyIUIM-
MPOJIaXH; JOrOBOP XpaHEHHUs (aMaHar).

JleTanbHbIl aHAM3 YKAa3aHHBIX BHUIOB JIOTOBOPHBIX OOS3aTEIBCTB MO3BOJIAI
JCCEPTaHTy BBIIBUTh MX ClelU(UUecKkre OCOOCHHOCTH, MpOSBILSIBIIMECS B
ciaemyromieM. Bo-mepBbiX, OOBIYHOE MPaBO KbBIPIBI30B  IPEAyCMaTpUBAJIO
HECKOJIbKO  (OpM  3aKJIFOYEHHUS JOrOBOPOB: YCTHYIO, THCbMEHHYIO, B
IPUCYTCTBUM CBUAETENIEW WIH C NOpPYy4HUTENsCcTBOM. [Ipm paspemieHuun cropa
MEXJy CTOPOHaMU JI0TOBopa (K MpuMepy, 3aiiMa, XpaHEHHus) B CyA€ U IpH
OTCYTCTBUM IHUCbMEHHBIX OOS3aTEILCTB U  CBUJAETENIEH JJIi  BBISICHEHHS
OOCTOSATENILCTB Jiefla MPUMEHSUICS MHCTUTYT NpUCSTH. BO-BTOpPBIX, TOTOBOpPHBIE
oOs3aTenbcTBA  ObUIM  TApaHTUPOBaHbl  HOpMaMHM  OOBIYHOIO  TpaBa,
00€eCleynBaOIIMMH B3bICKAHUE JIOJTa C COPOJAMYEH JOJKHUKA B CIIy4yae €ro
HECOCTOATENbHOCTH WM OTCYTCTBUU. B-TpeTbux, NIpeeMCTBEHHOCTh JOTOBOPHBIX
OTHOUIECHUH, BbIPAXKABIIASICS B NPUHATUU HACIECOHUKAMH  0OS3aTEIBCTB
YYacTHHMKA JOTOBOPA; HACJIEIHUKUA CTAHOBWJIMCH KOHTPAareéHTaMH COTJIAIICHUS.
B-ueTBepThIX, 0COOEHHOCTh JOTOBOPHBIX 0053aTENIbCTB MPOSBIIIACH TAKXKE U B
TOM, YTO HEKOTOpbIE U3 HUX (K MpPUMEPY, JApEHUs) UTPajd OI'POMHYIO POJb B
YKPEIUIEHUU POICTBEHHBIX OTHOIICHUN KBIPTHI30B.

Paznen 3.3. “Pecynuposanue 6He002080pHbIX  00513amMenbCme no 0ObIYHOMY
npasy Keipevbizoé”'. B 0OBIYHOM TMpaBe KBIPTHI30B BHEJOTOBOPHBIE 005S3aTEIHCTBA
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paccMaTpuBaINCh KaK 00s3aTENbCTBEHHbBIE OTHOILIEHUS, KOTOPble BO3HHUKAIN B
CBSI3U C HACTYIUICHHEM IOPUANYECKUX (PAaKTOB O0€3 BOJIM HA TO UX YYACTHHUKOB.

AHanu3upys HOpMbl OOBIYHOTO IIPaBa KbIPIbI30B, JUCCEPTAHT yKa3bIBAeT Ha
HaJIW4YUE JIByX BHJIOB BHEJOIOBOPHBIX 00s3aTenbcTB: 1) 00sA3aTenbcTBa
BCJIE/ICTBUE MPUYMHEHUS Bpeda (JIEIUKTHbIE O00s3aTeNbCTBA), COJEPKaHUEM
KOTOPBIX SIBJISIACH TPAKJAHCKO-TIPABOBAasi OTBETCTBEHHOCTh IMPUYMHUTENS BpEaa.
VYka3aHHble 0053aTeNbCTBA, B CBOKO OYEpEIb, MOJPA3/ICIBUIMCh Ha 00s3aTENbCTBA,
BO3HHUKAIOINE W3 HapyIICHHs IpaB JWYHOCTH, M O0SA3aTENbCTBA, BBITEKAIOIIME W3
HApYILIEHUs] WMYIIECTBEHHBIX TpaB APYroro Jmia; 2) o0s3aTenbcTBa BCICACTBUE
HEOCHOBATEJIBHOTO OOOTAICHHUS, T. €. IPUOOPETEHUS WIH COEPEKEHUS UMYILIECTBA
OJTHUM JIMLIOM 32 CUET APYroro 0e3 HeoOXOIUMBIX IOPUINIECKUX OCHOBAHUU.

ABTOp TOAPOOHO paccMaTpuBacT OCHOBAHHUS BO3HUKHOBEHHS JICIUKTHBIX
00s13aTeJbCTB: TIOTPABa UY>KUX YTOJHH, CeHa, TTOCEBOB MIIICHUIIBI M KJIIEBEPHOTO TIOJIA.
[lo KbIpreI3ckOMy ajaTy, OTMEYaeT OH, COBEPUICHHE JTUX JAESHUHM BJIEKIIO
BO3MEIIECHUE MOJIOBUHBI HAHECEHHOTO YIIep0a; MpU 3TOM YUHUTHIBAIOCH «TIOJI0KEHHUE
HOTPaBJICHHOI'O MECTa», 0OpE3aHNe XBOCTOB JIOMAIIHUM >KUBOTHBIM U JAPYTUE€ BUJIbI
HaKa3aHusl.

B 00b1YHOM mpaBe KbIPTbI30B COJEPKATUCh HOPMBI, MPETyCMaTPUBAIOLIUE
HOCJIE/ICTBUSL  HeocHOo8amenvHo2o obocaujenus. 1lo agaty He CyLIeCTBOBAJIO
pa3IMUUl MEXIY 000POCOBEeCMHBIM U HeO0OPOCOBECMHBIM 3ACE80M, TIOCKOJIbKY TIPH
oOmieil 3eMeIbHOM COOCTBEHHOCTH, KOTJa HE OBbUIO TOYHBIX TpaHUI], Korja
CYIIECTBOBAJl O0BIYall OCTABIATH MAIIHU MPU OTHE3/C W MPENOCTABIATH TOMY, KTO
UX 3aliMeT, OBUIO TOCTATOYHO CJIOKHBIM MIPOBOIUTH TaKkoe JeneHne. Tak, B perieHnn
KBIPTHI3CKHX OMEB MO €IMHCTBEHHOMY JIENTy O 3aC€BE UY>KOW 3€MJIM YKa3bIBAJIOCh 00
00513aHHOCTH BHWHOBHOTO YIUIATHTH JICHE)KHOE BO3HATPAXKICHHE, a HE BO3MEIIATh
yiepO B HATypaJIbHOM BUJIE.

Oco60e BHUMaHUE aBTOP YACTIII aHAJIH3Y HOPM OOBIYHOTO TIpaBa KbIPTHI30B 00
OTBETCTBEHHOCTH JIMII, OIEKAIONIMX HeaeecrnocoOHbIx. Kak mpaBuio, 310 ObuM
pPOJICTBEHHUKH, KOTOpbIE JOJDKHBI ObulM  HaOmOgaTh 3a  JEHCTBUSAMU
HEEECNOCOOHBIX JIML, OXpaHATh UX OT ONacHOCTU. Takas OTBETCTBEHHOCTb
paclpoCTpaHsIach «JI0 CEIbMOTO KOJEHa pPOJCTBa» W HacTynaja B Ciydae
NPUYMHEHHS HEJIeeCTIOCOOHBIM BpEIa WM CMEPTH JPYroro 4ejioBeka, JIn0o cMepTh
HaCTylaJia B pe3yJbTaTe HecuacTHOro ciydyas. Kak mpaBuio, poJCTBEHHUKH 00enX
CTOPOH TIOJIBEPTAIHNCH «TOJIBKO B3BICKAHHIO», a POJAUTEISM YMEPIIETO BO3MEIIATH
pacxoJibl IO €ro MOXOPOHaM U MOMHHKaM («ac-amay, Kop-Keoumn).

Kak yTBepkmaeT auccepTaHT, 0COOCHHOCTh BHEJIOTOBOPHBIX O0SI3aTEIBCTB
y KbIPTbI30B ObUIa OOYCJIOBJIEHA KOYEBBIM 00pa30M >KM3HU U CHEHU(PUUECKUMU
yepTaMu OOBIYHOTO MpaBa.

BbIBO/IbI

HccenenoBanue BONPOCOB PEryJIMPOBAHUSA MUMYIIECTBEHHBIX OTHOIIEHUM IO
OOBIYHOMY TPaBy KbIPIbI30B  IO3BOJIMJIO  JUCCEPTAHTY C(HOPMYIUPOBATH
CJIEAYIOIIME BBIBOBI:

17



1. OObpgHOE TIPaBO KBIPTBI30B  PETYJIHMPOBATIO  PA3JIUYHBIC  BUIBI
MMYIIIECTBEHHBIX OTHOIICHWI: BEIIHbIC, O00sA3aTEIIbCTBEHHBIC, HACJIECICTBEHHBIE,
CEMEHHO-UMYIIECTBEHHBIE U 3€MEJIbHBIE.

[TockonbKy 0OBIYHOE MPABO KBIPTHI30B HE BBIAEISIO YaCTHON U MyOJIUYHOM
chep peryjaupoBaHHs HMYIIECTBEHHBIE OTHOIICHUS PErJaMEHTUPOBAINCH Kak
JMCTIO3UTUBHBIMU, TaK U UMIIEPATUBHBIMU METO/IAMH BO3/ICHCTBUSI.

2. UccnenoBanue HOpM OOBIYHOTO TpaBa KbIPTbI30B B chepe peryiupoBaHus
MMYIIECTBEHHBIX OTHOIICHUN TMO3BOJIAIIO BBIACIUTH 5 OCHOBHBIX 3TaloOB HX
Pa3BUTHS U COOTHECTU MX CO CIEAYIOIIUMH HUCTOPUUYECKUMU TMEepHojaMu: 1-biif
aTam - apeBHUH nepuoxa u cpeaHeBexoBbe (I B. mo.H.3. — XVI BB.); 2-0¥f 3Tam -
nepuo npuHATHSA Kbiprbizamu uciaama (XVI-XIX BB.); 3-ii stan - nepuon
BXxOxkAeHUs B coctaB Poccutickoit umnepun (XIX-XX BB.); 4-if 3Tamn - COBETCKUN
nepuona (1917-1991 rr.); 5-it aTan - coBpeMeHHbld niepuoxa (¢ 1991 r. - mo
HACTOSIIEE BpeMs).

3. OOblyHOE TPaBO KBIPTBI30B COAEPKUT HOPMBI, PETYIHPYIOLIUE
pasznuyHbie (GOPMBI U CIIOCOOBI 3aIIUTHl UMYIIIECTBEHHBIX OTHOIICHHUM, OCHOBHBIM
U3 KOTOPBIX SBISJIACh CyAeOHas 3amurta. Haumnas ¢ JpeBHEWIIUX BpPEMEH 3TH
HOPMBI TOCTOSIHHO Pa3BUBAJIUCh M COCTABJISUIM BAXKHEWIIYIO 4YacThb OOBIYHOTO
npasa.

4. B cucremMe UMYIIECTBEHHBIX OTHOIICHHH KBIPTHI30B, PEryIUpyeMbIX
HOpMaMHU OOBIYHOTO MPaBa, BEITHBIE TPABOOTHOILICHUS UTPATIA BAXKHYIO POJIb.

OOGbIYHOE TPaBO KBIPTHI30B BBIACISUIO CIEAYIOIIME BHUILI BEIIHBIX MPaB:
npaBoO  COOCTBEHHOCTHM; MpaBO  BIAJEHUSA; NPaBO  Yrojibs, KOTOpbIE
XapaKTePU30BAIUCH CHEIUPUICCKUMH OCOOCHHOCTSAMHU, O0OYCIIOBIEHHBIMU KOUYEBBIM
00pa3oM >KU3HU, POJIOBBIM OBITOM U OOIIIMHHBIM 3€MJICBJIAJICHUEM KBIPTHI30B.

5. B 00bIYHOM mMpaBe KBIPTbI30B HE CYIIECTBOBAIO Pa3TPaHUUCHUN MEXITY
TICPBOHAYATLHBIMA M TIPOU3BOJHBIMU CIIOCOOaMH TPHOOPETEHHS MpaBa COOCTBEHHOCTH,
MHOTHE M3 KOTOPHIX OCHOBBIBAJIMCH HAa POJOBBIX HauajaX U MPHUHITUIE YBAKCHHUS
CTapIuX.

Cneunduyeckue OCOOEHHOCTH HWHCTUTYTa COOCTBEHHOCTH Y KOYEBBIX
KBIPTHI30B OBUIM TMPEIONPEEICHBl CIOKHUBIIMMCS Ha TPOTSHKCHUM BEKOB
TPaJUIIMOHHBIM KOYEBBIM YKJIAJIOM JKU3HHU.

OOBIYHOE TPABO KBIPTHI30B BBIIEISUIO BUIBI U (JOPMBI TIpaBa COOCTBEHHOCTH:
YaCcTHYIO, MOJBOPHYIO, CEMEWHYI0, BaKy(HYIO ¥ TOCY/IapCTBEHHYIO.

Vkpemsienue 1mnpaBa COOCTBEHHOCTH OCYIIECTBISJIOCH € MOMOIIbIO
IOPUIUYECKUX 3HAKOB «TaMra», KOTOpble HAHOCHIIUCh Ha UX OOBEKTHI.

6. 3emieBnazeHue Yy KbIPrbI30B MOHUMAIOCh Kak OONIMHHOE BIAJICHUE,
KOTOPOE XapaKTEePU30BAIOCh CICAYIONIMMH YepTaMH: a) 3eMJIsl OTBOJMJIACH HE Ha
npaBe COOCTBEHHOCTH, a TOJIbBKO Ha TpaBe BIAJCHUS U IOJb30BaHUs; O)
WCTOJIb30BaHNE HMCKYCCTBEHHOTO OpOIICHUS 3€Mellb; B) clada 3eMejlb OOIIUHBI B
apeH/y JIIIaM U3 JAPYTruX OOIIWH; T) MPaKTUKa HMCIIONH30BAHMS HaliMa 3eMJIM Ha
nasx.

7. CormacHoO HOpMaM OOBIYHOTO TIpaBa  KBIPTBI30B  OCHOBAaHUEM
BO3HMKHOBEHUS OO0S3aTEIHCTBEHHBIX OTHOIICHUH  SIBJSUTUCH  CHACNKH, IS
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IPAaBOMEPHOCTU KOTOPOM HEOOXOAMMO OBLIO COOJIIO/IEHUE CIEIYIOMINX YCIOBUI:
COOTBETCTBUE COJIEP)KAaHUSI CACIKHM HOPMaM OOBIYHOTO IpaBa; CIOCOOHOCTH JIMIA
3aKJII0YaTh CHIEJIKU; HAJIMYKE CO3HATEIBHOM BOJIM; COOM0/IeHUE (hOPMBI 3aKITIOYECHUS
CHIETIKH.

HopMbl 00BIMHOrO MpaBa HE COAEpX aId CTPOruX TpeOoBaHMid K ¢dopMam
3aKJIIOUEHUS] CJICJIOK; OHU 3aBHCEIM OT KOHKDPETHBIX YCIOBUA M MOIVIM OBITh
pa3IMYHBIMU: YCTHAas M THUCbMEHHas (POPMbI; HOTapUAIbHO 3aKpEIUICHHAs; MPH
00s13aTeIbHOM TPUCYTCTBUM CBUJETENICH; C COMPOBOXKICHHEM CHUMBOJIUYECKUX
KBIPTBI3CKUX OOPSAIOB.

O0s13aTeNbCTBEHHBIE OTHOLIEHUS MOTJIM OBITh MPEKPAILIEHBI [0 CAEAYIOIIHM
OCHOBAHUSIM: TI0 BOJIC MX YYACTHUKOB M HE3aBHCHUMO OT HX BOJIH.

B 00br9HOM TmpaBe KBIPTHI30B CYIIECTBOBAJIA IeNlasi CUCTEMa CPEICTB U
croco0oB o0ecreyeHus: 00513aTeIbCTBEHHBIX OTHOIIEHUH, CBUAECTEIbCTBYIOIINUX O
€€ pa3BUTOCTH U CUCTEMHOCTH.

8. JloroBopHble  00s3aT€NbCTBA y  KOYEBBIX  KBIPIBI30B  HMEJH
cneuu@uueckue OCOOEHHOCTH, TMPOSIBISIOMIMECS B  CJIEAYIOLIEM: HaJIU4uu
pa3IuyYHbIX (HOPM 3aKIIOUEHHUs JOTOBOPOB: YCTHOW, MUCbMEHHOMN, B MPUCYTCTBUU
CBUJETENCH WIN C HOPYYUTEIHCTBOM; B NMPUMEHEHUHM HHCTUTYTA IMPUCITU NPHU
paspellleHny cropa IO IOBOAY 3aKJIIOYEHHUS HEKOTOPhIX JIOTOBOPOB (3aiima,
XpaHEHUsI U JIp.) B Cyl€ MEXIy CTOPOHAMU MU MPU OTCYTCTBUU NHCHMEHHBIX
00s13aTEILCTB M CBUJETENICH JUIST BBIICHCHHS OOCTOSATENLCTB J€ia; B HAIMYHHA
CHCTEMBI TApaHTUI UCIIOJIHEHUS IOTOBOPOB, 3aKIFOYABIICHCS B PAaCIPOCTPAHECHUH
B3BICKAHUS JI0JITA HA COPOAMYEH TOKHHUKA B CIIydae ero HECOCTOSITENFHOCTH UITU
OTCYTCTBHM, B MPEEMCTBEHHOCTH JIOTOBOPHBIX OTHOIIEHUH, BBIpA)KABIICICS B
NPUHATAN HACleAHUKAMU O00s53aTeNbCTB y4YaCTHUKA JIOTOBOpPA; HACICAHUKHU
CTAaHOBWJIMCHh KOHTPAreHTaMH COTJIAIICHUSI.

9. Ilo HopMaM OOBIYHOTO TpaBa 00A3aTEIHCTBEHHBIE OTHOIIEHUS KBIPTHI30B
JICIUIINCh HA JOTOBOPHBIE M BHEAOTOBOPHBIE 00s3aTENIbCTBA, KOTOPHIE, B CBOIO
ouepe/ib, KI1acCu(PUIUPOBAIUCH IO PYTUM OCHOBAHUSIM.

OcoOEHHOCTh  BHEIOTOBOPHBIX  OOSI3aTENIBCTB Yy  KBIPTBI30B  ObLIA
o0yCJIOBJIEHA KOYEBBIM 00pa30M JKH3HU H CHENU(DUUECKUMU YyepTaMu OOBIYHOTO
npasa.

[To 06bIYHOMY MpaBYy KBIPTBI30B HE CYIIECTBOBAJIO YETKOTO pa3rpaHUUEHUs
MEXKIYy YTOJOBHOW U TPaKIaHCKO-TIPAaBOBOH OTBETCTBEHHOCTHIO, MOCKOJIBKY
IIMPOKO TPUMEHSIIUCH JOCYACOHbIE TPOIEAYPHl MPUMHUPEHUS CTOPOH, B CBSI3H C
4eM HEKOTOpbIC YTOJOBHBIE MPAaBOHAPYIICHUS pPAcCMATPUBAINCH B KadyeCTBE
JICITHAKTA.

HNPAKTHUYECKHUE PEKOMEHJIALIMU
B 1mensix coBepHICHCTBOBAHMS COBPEMEHHOIO 3aKOHOJATENbCTBA B cdepe
MMYLIECTBEHHBIX  OTHOLIEHWM  IPEIIAraroTCs  CIAEAYIOUIME  IPAKTUYECKHE
PEKOMEHIalluH, BEIPa0OTaHHBIE U3 MIPOBEIEHHOTO aHAJIM3a HOPM OOBIYHOTO MpaBa
KBIPI'BI30B:
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l. IIpoBens IIPaBOBOU aHaJIn3 COBPEMEHHOI'0 IrpaXXJaHCKOI'O
3aKOHOAATENbCTBA MBI MOYKEM KOHCTAaTHpPOBAaTh, YTO 3aKOHOAATENb YIEISAET
HE3HAYUTEIbHOE BHHUMAHHUE PETYJIUPOBAHUIO HMYIIECTBEHHBIX OTHONIEHUN C
nomolIpio 00br4yast. [Ipu 3ToM B caMOM 3aKOHOAATENLCTBE CYIIECTBYIOT KOJUIU3UU
py IpUMEHEHUHU 00bI4asi 1 0OBIKHOBEHMM. B 3TOM CBSA3M HEOOXOIUMBIM SBIISIETCS
nada Ilnenymom BepxoBHoro Cyna Keipreickoii PecnyOnuku B cBoMX
MOCTAHOBJICHUSIX ~ Pa3bsICHEHUS TOHATHIO «OOBIYail JEI0BOTO 000pOTa», €ro
HIMPOKOMY TOJIKOBAHUIO U €T0 MPABONPUMHUHUTEILHON IPAKTHUKE.

2. CuutaeM HeoOXoguMbIM, ¢ yderoM cTatb 37 KoHcTUTyLMH
KeIpreizckoil Pecriydnuku BHecTH u3MeHeHus B cTaThio 4 ['paxkaanckoro Koxekca
u crateu 13 I'paxmanckoro IlpomeccyansHoro Komekca aas pacimpeHust pamok
MPUMEHEHHS 00bIYAEB B TPKIAHCKO-TIPABOBOM IMPAKTHKE.

- B I'paxnanckom Konekce Koipreizckoit PecnyOnuku crenaHa mombiTKa
naTth omnpeneneHue «ob6wyas». Ilynkr 1 cratem 4 Kopekca ycTaHaBiIMBaeT:
«O06pIuaeM 1e10BOro 000poTa MPU3HAETCS CIOKHUBIIEECS U IIMPOKO MPUMEHSIEMOE
B Kakoh-nmbo o0sacTu MNpeAnpUHUMATENbCKOM  JIEATENbHOCTH  MPaBUIIO
IIOBEJICHMs, HE IPEAYCMOTPEHHOE 3aKOHOAATEIILCTBOM, HE3aBUCUMO OT TOTO,
3a(pUKCUPOBAHO JIK OHO B KaKOM-IMOO AokyMeHTe». Kak BHIHO, 3aKOHOJATEINb
OTPaHUYMBAETCS JIMIIb BBIJICJIEHUEM CYIIECTBEHHBIX IPU3HAKOB OOBIYAEB
JI€JI0BOr0 000pOTa, M TOJBKO B MPEANPUHUMATEIBCKON J€ATEIbHOCTH, IOJTHOCTHIO
OTpULIas]  BO3MOXKHOCTh  CYIIECTBOBaHUS 00bIYaeB B JApyrux cdepax
KU3HENEATEIBHOCTH.

[lo ananoruu ¢ myHkroM 4 ct. 3 I'paxnanckoro Kopexca PecnyOnuku
Kazaxcran, npeaycmaTrpuBaiiero BO3MOXHOCTh MPUMEHEHHsI OObIYaeB JI€IOBOTO
0o00opoTa M [ENOBBIX OOBIKHOBEHHMH M B HHBIX c(epax, MepecMOTp IaHHOTO
nonoxeHust I'paxnanckoro Kopekca Keipreizckoro Kopekca cunrtaeMm BecbMma
JOIIyCTUMBIM.

3. TD'paxnanckuit Ilponeccyansusii Kogexe Koipreizckoit PecnyOnuku ot
29 nexabps 1999 roma B cratee 13 «HopmaruBHBIE TIpaBOBBIC AaKTHI,
IIPUMEHSEMBIE CYJIOM IIPU Pa3pelIeHUH T'PAXIAHCKUX JEJ» HE MPEeNyCMaTpUBAET
3a CyJaMH TpaBa NPUMEHEHHs OObIUaeB JI€JIOBOr0 000pOTa MpH pa3pelieHUU
IPAKIAHCKUX A€M, KaK 3TO MPEAYCMATPUBAETCS POCCUMCKUM 3aKOHOJATEIbCTBOM
(crarbs 10 I'paxxnanckuii [Ipoueccyanshsiii Koneke Poccuiickoit denepanun).

B oroli cBA3M cuuTaeM [JOMYCTUMBIM, IO aHanorum co crateerd 10
I'paxxpanckoro IlpoueccyansHoro Konekca Poccuiickoin ®enepainuu, a Takxe
cratbeli 2 3akoHa KP «O cymax akcakaioB» or S wurwons 2002 ropa,
peAyCMaTpPUBAIONIEH TMPaBO CYJOB AKCAaKAIOB B CBOEH JIEATENBHOCTH
PYKOBOJICTBOBATBbCSl ~ «HOPMaMU MOpajid W HPABCTBEHHOCTH, HCTOPHUYECKH
CIIOKMBIIMMHUCA U3 00blYaeB u Tpaauuuid HapoioB KeIpreiscrana, He
MIPOTUBOPEYAIUMH 3aKOHOATEIHCTBY KbIprbi3ckoit PecyOnvkuy, BBECTH HOPMY
B Hactosuwmil ['paxnanckuii [Ipoueccyansusiii Kogexc Koipreizckoit Pecy6nnku
O BO3MOKHOCTH NMpUMeEHEHHs 00biyaeB cyaamu Keipreizckoit PecriyOnmku.

4.  Ilpennaraercs  Ha IMPOBOJMMBIX KypyJTasgx IMOAHITH BOMNPOC O
HEOOXOJMMOCTH TPOBENCHUSI aHalN3a CYIIECTBYIOUIMX OOBIYHBIX HOPM JJIst

20



MOCIEAYIOUIETO MPHUHIATHS KOJEKCa HOPM OOBIYHOTO TIpaBa, PEryIHPYIOIINUX
COBpEMEHHbIE  OOIIECTBEHHbIE OTHOIICHMS, BKJIIOYash W  OTHOLIEHUS B
UMYILECTBEHHOM cdepe.

5. B memsax oOecnedeHuss peanu3alud  KOHCTUTYLMOHHON HOPMBI,
ycraHaBnuBarwoniel, yto B Keipreisckoil PecnyOimuke HapoaHble oOblYau U
TpaJuLM¥, HE YIIEMJISIOIIME MpaBa U CBOOOJBI YEJIOBEKA, NOJIEPKUBAIOTCA
roCyJlapCTBOM, IIpeAjiaraercs pas3padboTaTb U MPHUHATH 3akoH KbIpreizckoi
PecnyOmuku «O coxpaHEeHUH W pa3BUTHH HAPOTHBIX OOBIYAEB U TPAJAULIANY.
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Pe3rome
Ha JuccepranuoHHoe ucciaenosanue baiirasuesou Jlamupsl MaMbITKAHOBHBI
Ha Temy: «PeryjupoBaHue HMMYIIECTBEHHbLIX OTHOLIEHUH 1O OOLIYHOMY
NMPaBy KbIPIrbI30B» HA COUCKAHHE YUYEHOHM CTENeHU KAHIANAATA IOPUIANIYECKUX
HayK 1mo cnenuajabHocTu 12.00.01 - Teopusi u MCTOPHS NMPAaBa M rOCy1APCTBA;
HCTOPHUSA YYeHUI 0 mMpaBe U rocyaapcrBe.

KurwueBble c¢jioBa: KbIprbi3, oOblYaii, aaar, CBONCTBO, UMYIIECTBEHHbIC
OTHOILICHMS, HAcJeJ0BaHUE, BEIHbIC OTHOIICHUS, NPaBO COOCTBEHHOCTH,
00s13aTeIIbCTBEHHBIC OTHOIIICHHMS.

O0beKkTOM AUCCEPTALMOHHOTO HCCJIeI0BAHMS BBICTYTIAIOT
MMYIIECTBEHHBIE OTHOIIIEHUSI KBIPTHI30B MO HOPMaM OOBIYHOTO TTpaBa.

Heabw TUCCEPTALMOHHOIO  MCCIACJIOBAHUA  SIBISICTCA  IIPOBEIICHUE
KOMILJICKCHOTO ~ TEOPETHKO-TIPABOBOTO  KCCIICAOBAHUS  MPOOJIEMHBIX  BOIPOCOB,
KacaloIuXcsl CYHNHOCTH M COJACP)KaHHWs OOBIYHOIO IIpaBa KBIPIBI3CKOTO HApOJa,
PEryJIMPOBaBIIEr0 UMYIIIECTBEHHBIE OTHOIIICHUS.

MeToabl  OMCCEPTALMOHHOIO  HccjenoBanmsi: I[lpu  mpoBeneHuu
JMCCEPTAIIMOHHOTO  MCCJICAOBAaHUA OBUIM  HMCIIOJIB30BaHBI  OOIICHAYYHBIC U
CIICIIMAJILHO-TIPABOBBIC  METOJAbl: CHUCTEMHBIM, MCTOPUYECKUN, HOPMATUBHO-
JIOTUYECKUU, CPaBHUTEIIBHO-TIPABOBO, CTPYKTYPHO-(DYHKIIMOHAJIbHBIH,
aHAJTUTUYECKOTO TOJIKOBAHUS B3aMMOJICHCTBUSI TMPABOBBIX HOPM U JIP.

HayuyHasi HOBM3HA JAMCCEPTALMOHHOIO MCCJEAOBAHUS 3aKIIOYACTCS B
TOM, YTO MPEACTABICHHOE K 3alIUTE IUCCEPTALMOHHOE HCCIICIOBAHUE SIBIISIETCA
OJIHUM W3 TMEPBBIX CHEHUAIM3UPOBAHHBIX pPabOT, B KOTOPOM MPOU3ZBOAUTCS
KOMIUJIEKCHOE HCCJIEJOBAHME MMYIIECTBEHHBIX OTHOIICHUM KBIPTBI30B IO
OOBIYHOMY TIPABY.

Crenennb HCI0JIb30BAHMS MaTepuajoB AMCCEPTALMOHHOIO

HUCCJICIOBAHMSA:
IIpencraBieHHble B JAMCCEPTALMOHHOM MCCJEJOBAHUU TEOPETUKO-IIPABOBOM
aHanu3, BbIBOJBI. [IpakTHYeckue pPEKOMEHIAIMU W TIPEJIOKEHHUS B Pa3BUTHU
OOBIYHOTO TIpaBa U MMYIIECTBEHHBIX OTHOIICHUNW MOTYT OBITh TMOJIC3HBIMH IS
yrayOJeHrs HAy9YHOTO TIOHMMAaHHS paccMaTpUBaeMOU MPOOJIeMbl, a TAKKEe MOTYT
OBITh MCIOJIb30BaHbl B 3aKOHOJATEIBLHON JEATEIbHOCTU, MPABONPHUMEHUTEILHOMN
MIPaKTHKE.

Ob0JsacTs MpUMEHEHUs: HOPUCTIPYJICHIMS, TEOPHs TOCYIApCTBA U IPaBa,
ucropusi rocyaapctsa u nmpasa Keipreizckoit Pecny0Oivku, HacieaCTBEHHOE TTPaBo
Koipreizckoit Peciy0nmku.
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IOpuaukanblk MIMMIEPAUH KAHAMJAATHIHBIH OKYMYHIITYYJIYK JapasKacblHA
tajnankepJukke 12.00.01 —yKyKTyH ’KaHa MaMJIEKETTHH TEOPHUSICHI KAHA
TapbIXbl; YKYK KaHa MaMJIeKeT KOHYHA0 WJIMMIEPAMH TAPbIXbl aJUCTUTH
O0oroHua «KbpIpreiaapabiH agaT YKyry OOHYA MYJIKTYK MaMHJIeJepuH

JKOHI'O caiyy» TeMaCbIHA Ka3bLIITaH baiirazueBa Jdamupa
MaMBbITKAHOBHAHBIH JUCCEPTALNMACHIHA
PE3IOME

TyiiyHayy ce3aep: KbIprbI3JapAblH alaT yKyry, ajaar, MYJKTYK MaMuJesnep,
OYIOMIYyK YKYK MaMuieliepyd, MWIJCTTCHMEINK MaMuieNnep, KEeIUIUMICH
THIIIKAPKbI MUJIAETTCHMETIED.

N3nianeenyH o00beKTHCH OOJYN KBIPTBI3NAPILIH adaT YKYKTYH YEHEeMJIepU
MEHEH MYJKTYK MaMUJICJIEpUH JKOHTe callyy MpOLECCUHe TMaiina Ooyydy
KOOMIYK MaMUJIeJIep ICENTeENET.

NTuH MakcaTbl — MYJIKTYK MaMUJIEIEPAH )KOHI'® Calyydy KbIPrbI3ap/IblH
ajaT yKyryHyH MaHbI3bIHA KaHAa Ma3MyHYHa THeNIeNnyy OoNroH mnpoOieMaibik
Macesenepan KOMIUIEKCTYY TapbIXbld —yKYKTYK W3WIIOOHY KYPIry3Yy.

HN3un1166HYH MeETOAOJIOTUSIIBIK  HErM3uH KOOMAYK TYPMYILITYH
KOPYHYILUTOPYH TAaHYYHYH KaJllbl WIMMHAW METOIJIOPY : TAPBIXUM, JIOTUKAJIBIK,
aHAJIN3 JKaHa CHUHTE3 Ty3ay. M3WiieeHyH NPONECCHUHAE OLIOHJOW 3JI€ KEKE
WIMMUHA ~ METOAJOpP:  CAIBIIITBHIPMAITYY  YKYKTYK,  CHCTEMAIYY-YKYKTYK,
(GyHKIIMOHAIIBIK JKaHa OallKagap KOJJIOHYIITaH.

AJIBIHTAH HATBIMKAJIAP KAHA AJAPAbIH KaHBbLIBITBL. JlMcCepTaHTTHIH
UIIW KBIPTBI3JAPABIH JIEMEHIern yKyK OOIOHYA MYJIKTYK MaMUJIEIEPUH KOHTO
CAIyyHYH TapbhIXUil —YKYKTYK aCHEKTTepUH KOMIUIEKCTYY H3WII06 O0yn
scenTeneT. MynKTYK MaMUJIETIEp/Id OHYKTYPYYTe KapaTa ailpbiM »000710pay KaHa
TBITHAKTAPAbl TAKTOOTO MYMKYHIYK Oepyydy , M3WIJCHHUN >XaTKaH IMpoOjema
OOrOHYAa OUITUMIEPIM KEHEHUTYY4Yy jKaHa TEPEeHIETYYYy JeMEeHIern —yKyKTYK
YEHEMJEPAUH JKaHa apakeTTErd ara MEKCHJHMK MbIM3amMIapAblH YEHEMICPUHUH
CaJIBIIITRIPMANYy aHAIU3HU KYPry3YJIreH.

Koanonyy 0GoronHua cynymramanaap. M3unneeHyH Hatbeliixkanapbl MEHUUK
yKyTryHa OaiaHbIIIKaH MATEPUAIABIK-YKYKTYK  JKaHa  MOPOLECCYaJIbIK
Macenenepau xeHre canyydy KP wmbriizamMaapblH ©HYKTYPYY DPOLIECCHHIE,
MYJIKTYK MaMHJICJIEPICH KEJIUIl YbITYy4dy >KapaHIbIK COT OHAYPYLIYHYH UIITEpU
OOIOHYA COTTYK MPaKTUKaHBI >KAIMBLIOO YUYYpYHJAa MNalalaHbUIBIIIBEI MYMKYH.
Tyronaypmananran KOpyTyHIyjdap *aHa cyHymrap KP mMaMIIeKETMHUH TapbIXbl
’)KaHa YKyry OOIOHYA, YKapaHJbIK YKYK, MaMJICKETTUH jKaHa YKYKTYH TE€OPHUSCHI,
MYJIKTYK MaMHUJICJIEPUH MpoOjieMallapblH KaparaH apbIM CIIEIKypcTap OoroHYa
METOJMKAJIBIK JKaHa OKYYy KOJIJIOHMOJIOPYH  HINTEN YbITyYyJla KOJIIOHYIYIILY
MYMKYH.

Koanonyy 4eiipecy: KP MamiexkeTHHHH >kaHa YKYTYHYH TapbIXbl OOIOHYA
WIIMMHUN U3WIIO6Jep, Mblii3aMaapabl YbIrapyy, YKYK KOJJIOHYY npakTtukacel, KP
MAaMJIEKETUHHH >KaHa YKYT'YHY TapbIXbIH OKYTYYAarbl OKYYy IMPOLECCH.
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RESUME
of the dissertation by Baigazieva Damira Mamytkanovna on the subject of:

«Regulation of property relations according to the Kyrgyz customary lawy in
support of candidature for legal science degree in the specialty 12.00.01- theory
and history of state and law; history of law and state doctrines

Key words: the Kyrgyz customary law, adat, property relations, proprietary
legal relations, ownership right, legally binding relations, non-contractual obligations.

Target of research are public relations arising from the regulation of the
Kyrgyz property relations by the customary law.

Goal of research — performance of comprehensive historical-legal survey
related to the Kyrgyz customary law essence and content regulating property
relations.

Methodological basis of research is formed of general scientific methods of
obtaining knowledge about grassroots phenomenon: historical, logic analysis and
synthesis. During the survey there were also used the specific methods: comparative-
legal, structured-system, functional and other methods.

Obtained results and their novelty

The thesis of the candidate for degree represents comprehensive research of
historical-legal aspects regulating the Kyrgyz property relations according to
customary law. The comparative analysis of historical-legal norms and regulations of
current national legislation was carried out and that permitted to refine some
provisions and conclusions related to property relations, to brief-up and increase
insight on investigated problem.

Recommendations for use

The research results may be used while generalization of actual jurisdiction on
civil justice procedure resulting from property relations during the improvement of
the KR legislation, regulating the substantive and procedural matters, connected with
the property right. The defined conclusions and proposals may be applied while
developing the textbooks of methodics and study guides on the KR history of state
and law, civil law, theory of state and law, special courses dealing with the problems
of property relations.

Application field: scientific researches on the KR history of state and law, law

making, legislative and regulatory compliance practice, teaching activities on the
KR history of state and law.
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