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OBIIAA XAPAKTEPUCTUKA PABOTHI

AKTYyaJIbHOCTHh TeMbl HccaenoBaHusi. DopMUpPOBAHHE TOBAPHO-JECHEKHBIX
OTHOIIICHUM, WMYIIECTBEHHOTO 000pOTa MpearnojaraeT y4acTue B HEM HE TOJBKO
WHAUBUIYATbHBIX JIOJIEH - (PU3UYECKHUX JIHI, OOJaJaIoIMINX IMPaBOCIOCOOHOCTHIO U
JICECITOCOOHOCTHIO, HO BMECTE C TEM ydJacTHe B JaHHOM 000poTe 00pa30BaHHBIX UMHU
OpraHu3alyy sl OCYILLECTBIICHUS ONPEACIICHHON 1€, B TOM YUCJIE, KOMMEPYECKOM.
JKuzHenesTenbHOCTh COBPEMEHHOI0 0011IeCTBA HEBO3MOXKHA 0€3 KOHCOJIMAAIUY JIFOICH B
TPYIIIbI, aCCOLMAIIUM, COIO3bl, KOAIUIIMUA PA3HOOOPA3HBIX BUIOB, 0€3 00bEIUHEHUS UX
JUYHBIX GUHAHCOB U YCUJIUM JIJIs TOCTHKEHUS TE€X WM UHBIX 1efeid. KOHCTUuTyTuBHOM
MpaBoOBOM () OPMOI TAKOTO COBMECTHOTO YIACTH S JIUII B TPAXKIAHCKOM 000POTE U SBIISCTCA
KOHCTPYKIIUS IOPUIMYECKOr0 Jinla. Beab Ha HEKOTOPOM dTare COIMAIbHOTO Pa3BUTHS
MPaBOBOE PETYJIMPOBAHUE OTHOIICHUN C yYaCTUEM OJHUX JHUIIb (HU3NMUYECKUX JIUI] KaK
€IMHCTBEHHBIX CYOBEKTOB YaCTHOTO MpaBa OKa3aJOoChb HEIOCTATOYHBIM IS
dbopmMHUpYyIOIIETOCs SKOHOMHYECKOTO 000poTa. CiaeayeT OTMETUTh, UTO BO3HUKHOBCHHE
WHCTUTYTa HOPUJAMYECKOTO JIMIla B caMOM OOIIeM BHAEC OOYCIOBICHO TEMH IKE
3aKOHOMEPHOCTSAMH, YTO TEHE3MC U HBOJIIOIHUS TMpaBa - YCIOKHEHUEM COIMAIBHOMN
opraHu3aluu OOIEeCTBA, Pa3BUTUEM 3KOHOMHUUYECKHUX OTHOIICHUH M, KaK CIIEJICTBHUE,
TpaHchopmalyeit o0IecTBEHHOr0 CO3HAHMUSI.

B coBpemeHHOM 00111€CTBE TPOM3O0IIIEIT PEITUTEIBHBIA TOBOPOT B PETYJIMPOBAHUM
IPaXKIaHCKO-IIPABOBBIX OTHOIIEHUI. DTO MOBJIEKIIO KApIMHATbHBIC U3MEHECHUS CUCTEMBI
rpaKAaHCKOro MpaBa. B rpakIaHCKOM 3aKOHOJATENIbCTBE YK€ HAIUIM 3aKperjieHue
HEOOXOJIMMBIC YCIIOBUSI €CTECTBEHHOTO (DYHKIIMOHUPOBAHUS CYOBEKTOB PBIHOYHBIX
OTHOIIICHUN (Takue Kak, HalpuMep, PaBEHCTBO IPABOBOTO IMOJIOKEHUS YYaCTHUKOB,
CcBO0O/Ia TIPUHATHUS PEIICHUM, MTPaBOBasi OTBETCTBEHHOCTh 3a HUX), 00CCIICUHBAIOIINE
peanu3aliio IPUHIUIIA CIIPABEIJIMBOCTH BO B3aUMOOTHOIICHHUSIX CyOBEKTOB IMpaBa.

Ksipreizckas PecnyOmnuka onpenenuia nepes cooou 1elb - Co31aHue TpaXKIaHCKOro
obmiecTBa, e OyJET CyIIeCTBOBAaTh HE3aBUCUMOCTb YACTHBIX HMYIIECTBEHHBIX
MHTEPECOB U CBS3EHM OT BJIACTHBIX aJIMUHUCTPATHUBHBIX CTPYKTYp, TAE 00IIas aemoBast
aTMocdepa COBEPILICHHS BCEBO3MOKHBIX IPaXKIaHCKO-ITPABOBBIX C/IETIOK BCEIETI0 3aBUCUT
OT CBOOOHOM BOJIM y4aCTHUKOB. OO 3TOM CBUIETEILCTBYIOT pe(OPMBI 3aKOHOIaTEIIHCTBA
¢ MomMeHTa oopeTeHust Koipreizckoit PecnyOnukoil He3aBUCHMOCTH.

Ha naHHBIT MOMEHT OTEYECTBEHHBIN 3aKOHOAATEb 3aKPEIIIeT pa3HOOOpa3HbIC
dbopMBI  OITOCPEAOBAHHOTO BBIPAKECHHUS HMHTEPECOB CaMbIX pPa3IUYHBIX CYOBEKTOB
MpeaNpUHUMATEILCKON  AesTenbHOCTH. OaHako, B JaHHOM cdepe Tpelyercs
KOPPEKTUPOBKA M, BO3MOXKHO, IIOCTENEHHOE pPehOpMUPOBAHME 3aKOHOMATEILCTBA
Koipreisckoit PecriyOnuku B CBS3M C U3MEHEHHUEM CaMOTO XapakTepa COIMajbHO-
AKOHOMUYECKHX OTHOIIEHUN. WCcX0ld U3 CTATUCTUKUA UMEIOIIUXCS OPraHU3alMOHHO -
MPaBOBBIX (HOPM IOPUIUYECKUX JIUI], TAKHE CYOBEKTHI IPaKIaHCKUX TPABOOTHOIICHUM Kak
FOPUINYECKUE JINIA SIBJISIIOTCS OJTHUM U3 KIIFOUEBBIX B 9KOHOMUKE CTPAHBI.

Tak, nmo odunMaaIbHBIM JAaHHBIM MO COCTOsAHUIO Ha 31 nexaOps 2021 roma, Ha
teppuTopuu Keiprezckoii Pecmy0auku Bcero 3aperucTpupoBano (57617 ropuandecKkux
nun. W3 HUX rocy1apcTBEHHBIX PEANPUITAN - 205; MyHUITUTTATBHBIX (KOMMYHATBHBIX)
NpeanpusaTuii - 299; OTKPHITHIX aKIIMOHEPHBIX 00IIECTB - 387; 3aKPBITHIX aKITHOHEPHBIX
00111eCcTB - 286; 00111€CTB C OTPAHMYEHHONM OTBETCTBEHHOCTRIO -  14372;  o0miecTB ¢
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JOTIOJIHUTEJIbHOM OTBETCTBEHHOCTHIO - 343; KOMMaHIUTHBIX TOBAPUIIECTB - (); TTOJTHBIX
TOBapHUIIECTB - 33; (OHIOBBIX OMpPXK - 1; KOONIEPaTUBOB KaK KOMMEPUYECKUX OpraHU3allHii
- 92; cenbCKOXO35MUCTBEHHBIX KoomepatuBOoB - 360; (pUHAHCOBBIX KOONEPATHBOB
(KpeauTHBIX COI030B) KaK KOMMEPUECKUX opraHu3aimii - 30; KpecThsIHCKUX ((pepMepCKuX)
X03UCTB (C OOpa3oBaHHEM IOpUAMYECKOro juia) - 1167; meHTpanbHbIX OaHKOB
Koipreisckoit Peciy0nuku - 7; TOproBo-npombliuieHHbIX anaT Keipreizckoit Peciy Omku
- 0; anBokatyp — 14; xomteruii agBokaToB - 24; aIBOKATCKUX OIOpO - 4; yupexIeHui -
8783; o01iecTBeHHbIX 00BEIMHEHNH 1 PEIUTHO3HBIX Opranu3anuii - 4281; koonepaTuBoB
KaK HEKOMMEPYECKHUX opranu3aiuii - 168; odmecTBeHHbIX (OHI0B - 1463; 00beAMHEHUM
IOPUINYECKUX JTUIT (ACCOIUAIIM 1, COI030B) - 685; (hrHAHCOBBIX KOOTIEPATUBOB (KPEIUTHBIX
COI030B) KaK HEKOMMEPUECKHX OpraHu3aIuil - 64; ToBapHuIeCTB COOCTBEHHUKOB JKUJIbS
(xoHTOMUHMYMOB) - 1026; OpraHoB TEPPUTOPUATEHOTO OOIIIECTBEHHOTO CaMOYIIPaBICHUS
- 486; ccynHO-cOeperareybHbIX, KUIUIHO-CTPOUTEIbHBIX Kacc - 0; MHANBUAYATbHBIX
NpeanpuHUMaTesieil (Ha OCHOBE JIMYHOIO TPyJa) - 340678; VHIUBUTyaJIbHBIX
npeanpuHuMaTenei (¢ HCIoib30BaHMEM HaeMHOro Tpyna) - 19861; kpecThsiHCKHX
(bepmepckux) xo3sicTB (0€3 00pazoBaHus IOPUANIECKOTO Juia) - 353641; dunnanon
FOPUANYECKOTO JIna - 1475; mpeacTaBUTENbCTB IOPUINYECKOrO JIMIA - 245; MECTHBIX
SIIMHUIL - 71137 [O¢uyuanvuoi cavim Hayuonanovrnoeco cmamucmuyecko2o komumema
Kuvipevizckou ~ Pecnybonuku — [Onexkmponuwviti  pecypc]. —  Peijcum  docmyna:
http://www.stat.kg/ru/bazy-dannyh/].

[Ipu co3gaHuM MOJOOHBIX OpPraHU3AIMK BO3HMKAET HEMPOCTasi COBOKYIMHOCTH
OTHOIIEHUM, JJI1 KOTOPBIX HEOOXOJUMO 0CO00€ HOPMATUBHOE PETYJIMPOBAHHUE CO
CTOPOHBl TOCYJapCTBa, B TpaHUIBI KOTOPOTO BXOAAT MPOOJIEMbl OINpeneICHUs
IOPUIMYECKOTO CTaTyca OOBEAMHEHUs JIUI], €T0 MPU3HAKOB, BUJIOB OOBEAUHEHUN, UX
OpPraHU3allMOHHO-TIPABOBBIX (HOPM.

[IpaBOCYOBEKTHOCTh  IOPUJIUYECKUX JIMI  ONpEAeNsieTcss HUX MEeCTOM B
SKOHOMHYECKOW CUCTEME TOCYyJIapCTBa, a COJEpKaHUE MPABOCYOBEKTHOCTH 00pa3yeT
COBOKYITHOCTD ITPaB U 00s13aHHOCTEN, (haKTUUECKU BO3TIaraeMbIX Ha FOPUIUYECKOE JIUIIO B
Mpollecce MPAaBOBOI0 PETYJIUPOBAHUS SIKOHOMUUECKOH nedarenbHOCTH. B cBOoeM o0iem
BUJEC OCHOBAHHMEM BO3HUKHOBEHHUS TPAXITAHCKOW MPaBOCYOBEKTHOCTH SIBIISIETCS
Konctutynus Keipreickoit Pecriyonuku [Kowcmumyyuss  Kwvipevizckoti Pecnyonuxu,
npursma peghepenoymom (8cenapooHvim 2onocosaruem) 11 anpens 2021 200a
[Onexkmponnwiii pecypc]. - Peaxcum oocmyna: http://cbd.minjust.gov.kg/act/view/ru-
ru/1122137?cl=ru-ru], rae Hamuia cBoe OTPaKEHHUE €CTECTBEHHO-IIPABOBAsl KOHIICTIIHS,
paccMaTpuBalollasi MpaBo B KauyeCTBE JAHHOTO CaMOW MPUPOAONM M HE TPEeOYIOIIETro
CaHKIIUU rocyapctsa. M3 aToro cinegyer, 4To mpaBococOOHOCT, MMEET HOPMATHBHYO, a
HE IPaBONPUMEHUTENIbHYIO IPUPOY, BE/Ib XapaKTep MPaBOCIOCOOHOCTH OMpPEensIeTCs
3akoHOM. Tak, eciu mpaBOCIOCOOHOCTh OMpPEAENAeTCS 3aKOHOM Kak oO1mas, TO
FOPUINYECKOE U0 HE MOYKET U3MEHUTh €€ XapaKTep CBOUM BOJIEU3bSBICHUEM.

CoBpeMeHHOE rpaXk/IaHCKOE 3aKOHOIaTEeJILCTBO CYILIECTBEHHO U3MEHUJIO ITPaBOBOE
MOJIOKEHUE IOPUAMYECKUX JUL. DTO OTPA3UJIOCh, MPEKIE BCETO, HA TAKOM MPaBOBOM
CBOMCTBE IOPUAMYECKUX JHUIl KaK TpakgaHCKas MpaBocnocoOHOCTh. B I'pakmaHckuit
Konekc Ksipreizckoit Pecnyonuku (nanee - 'K KP), B wactHocTH, B ¢T.84 ObLIT BHECEH
PSIl CYILLIECTBEHHBIX HOBEJUI B pellIeHuEe BONPOCOB [I pasxcoanckuil kooexc Kuvipavizckoti

4


http://www.stat.kg/ru/bazy-dannyh/
http://cbd.minjust.gov.kg/act/view/ru-ru/112213?cl=ru-ru
http://cbd.minjust.gov.kg/act/view/ru-ru/112213?cl=ru-ru

Pecnybnuxu om 8 maa 1996 cooa Nel5 // [Onexkmpounnwiii pecypc]. — Pescum oocmyna:
http://cbd.minjust.gov.kg/act/view/ru-ru/4?cl=ru-ru], cBs3aHHBIX ¢ IPABOCIIOCOOHOCTHIO
IOPUIMYECKUX JIUII 0 cpaBHEHMIO ¢ ['parknanckum koaexkcoM 1964 rona [ pasxcoanckui
Kooexc PCDCP 1964 2ooa ymse. BC PCOCP 11.06.1964 [Snexmpounsiii pecypc/. -
Peocum  oocmyna: https://www.consultant.ru/document/cons_doc LAW_1838/] u
OcHoBamu Tpaxkmanckoro 3akoHomarenbcTBa Coro3za CCP u pecnyonmmk 1964 roma
[Ocnosvl epasicoarnckozo 3akonooamenvcmaa Corwsza CCP u pecnyonuk [Dnexmponnwiil

pecypc]. Peoicum docmyna:
http://pravo.gov. ru/proxvllps/’>docbodv—&prevDoc 102020039&backlink=1&nd=10201
1632].

Tak, Komekc 1964 roma (ct.26) mpemycmaTpuBal, 4YTO IOPUIUYECKHE JUIIA
HaJIeJICHbl TPAXIAHCKON MPaBOCIOCOOHOCTHIO B COOTBETCTBHUU C YCTaHOBJICHHBIMU
LEJISIMU X JISITEIbHOCTU. B 3TOM BhIpa)kalicsi Tak Ha3bIBAEMbBIN « PUHIIMIT CIICIIHATBHON
npaBocnocooHocT». M3 Hero B cruty cT. 50 Koaekca ciienoBaiio, 9To « HeJACHCTBUTEIbHA
CIeJIKa, COBEPIIICHHAS IOPUIMYECKUM JIMIIOM B IPOTUBOPEUYHUH C LIEISAMHU, YKa3aHHBIMU B
€ro ycrage...». {151 Bcex BUIOB FOpUAMYECKUX JIUII 3TOT MPUHIIUTI OBLTT TAK)KE 3aKPETIJICH B
cT. 12 OcHoB rpaxnanckoro 3akoHogarenbecrsa Coroza CCP u pecnnyonuk. 'K KP 1996
rojla 3aHsul MNPUHIMIUAIBHO HHYIO TIO3MIIMI0O B paccMaTpuBaeMOM Bompoce. B
COOTBETCTBHUH CO CT. 84 MPWHIMI CIEIHaIbHOH MPaBOCTIOCOOHOCTH JCHCTBOBAN B
OTHOIIECHUH TOJIBKO MPSIMO YKa3aHHBIX B HEM BUJIOB IOPUIMYECKUX JIUIl. Bce oHM Mormiu
COBEpIIATH TOJIBKO TaKUe IEUCTBHU S, KOTOPbIE COOTBETCTBOBAJIU LIEJISAM UX JAEATEILHOCTH,
MPeTyCMOTPEHHBIM B YCTABE UJIM MHOM YUPEIUTEIHbHOM JOKYMEHTE, U HECTU CBSI3aHHBIE C
ATOM JEATEIBLHOCTBHIO O0S3aHHOCTH. YKazaHHOE TpeOOBaHHUE PaCHPOCTPaAHSIIOCHh Ha
YUPEKICHUS 1 UHBIE HEKOMMEPYECKUE OpraHr3alliy, a Hapsay C HUMU U Ha OTJEIbHbIC
KOMMEPYECKUE IOPUANYECKUE JIUIA - TOCYJIAPCTBEHHBIC MPEANPHUITUS U HEKOTOPHIE
Ipyrue, NpsMo yKa3zaHHbIE B 3akoHe. M HA000pOT, XO3SIMCTBEHHBIE TOBAPHUIIECTBA U
oO1ecTBa, a paBHO KOOIIEPATHUBHI, TPEJICTABIIABIINE COO0M KOMMEPUECKHE OpraHU3aIllH,
MOCTPOCHHBIC Ha HayalaxX WICHCTBA, MOTJIM UMETh TPpaKIaHCKUE MpaBa M 00sI3aHH OCTH,
HEOOXOJAUMBIC JJIA OCYIIECTBICHMS JIFOOBIX BHUJOB JIESITEIBHOCTH, HE 3alpelieHHbIX
3aKOHOM.

Ha coBpeMeHHOM »J3Tame B HayKe TpaXkIaHCKOrO TpaBa HEU30EXKHO
aKTyaJIu3UPYIOTCS TAKKE BOMIPOCHI CTAHOBJICHUS M Pa3BUTUS TEOPUM FOPUIUUECKUX JIUIL,
OOBSCHSIFOIINX CJIOKUBIIEECS TPakIaHCKOE 3aKOHOAATEIhCTBO M TMPAKTHKY €ro
npuMeHeHUs. B Hayke HEOJHOKPATHO CTAaBUJICS BOMPOC O IOPUIMYECKHX JIMIAX U Ha
MIOCTOSIHHOM OCHOBE BEIYTCS Hay4HBIE THUCKYCCHHU B MOUCKaX OObICHEHHS (DeHOMEHa
ropuardeckoro uia. TeopeTndeckoe 000CHOBaHKE HOBBIX ITOIX0I0B K JAHHOM ITPaBOBOM
KaTeropuyd M KOHCTPYKIIMU JA€T BO3MOXXHOCTH MPOBECTH pabOTy, HAMPABICHHYIO Ha
ajganTanuio 3akoHonatenbcTBa Keipreizckoin PecnyOnuku K yXe W3MEHUBIIUMCS
COIIMATIbHO-O)KOHOMHUYECKIUM OTHOIICHUSIM M BCE BO3pacTaroled MOTPEOHOCTH B
IOpUIMYECKUX JIMIaX, KaK MOJENIM, HaIpaBJICHHOW Ha JOCTH)KCHHUE COILMAJIbHBIX W
AKOHOMUYECKUX IEIICH.

HaunbGonee wdwacTeie BOMPOCHI B TEOPUM U TPAKTUKE TPAKIAHCKOTO IIpaBa
MOIHMMAIOTCS B OTHOIIIEHUHU 3akperyieHHoro B ¢T. 85 'K KP kputepus noapaszaeneHus
OpraHu3aliii Ha KOMMEpPUYECKHE M HEKOMMepueckue. Tak, ydeHble YKa3bIBalOT Ha
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HETOCIIEIOBATENIbHOCTh TAKOTO PAa3rpaHUYCHUs: HE BCE KOMMEPUECKHUE OpraHu3aluu
MMEIOT OOIIYI0 MPaBOCIIOCOOHOCTh, XOTA MPECIEAYIOT U3BJICUCHUE MPUOBLIN B KA4eCTBE
OCHOBHOW LIEJIM JEATEIBbHOCTU. ECTh HEKOMMEpUYECKHE OpraHU3alu, KOTOPbIE MOTYT
pacrpenensaTh noyyaeMyto NpUuObLIb MeXKAY yuyacTHUKamu. [[pruunHa 3TOro cocTouT B
TOM, YTO B KadyeCcTBE KJIACCHU(UKAIMOHHOTO KPUTEpHUsl OBbLT B3AT SKOHOMHUYECKUH.
Knaccudukanmonupii mnpusHak JOHKEH ObITh TaKOW Ke MPUPOJbl, YTO H
KJaccupuuupyemble siBiaeHus. FOpunnieckue nuna - paBoBbIe SIBJICHUS, TOATOMY JJI UX
KJIaCCU(PUKALIMU MOXKHO UCIOJIb30BaTh, K IPUMEPY, BUJI TPABOCIOCOOHOCTH (0OUIUIN UK
CIIeI[HATBHBIN ).

NHCTUTYT OpUIUYECKOro JHIla 0e3 KaKuxX-TH0O TPEYBETHMYCHUN MOXKHO
paccMaTpuBaTh B KAUECTBE KIIFOUEBOTO HE TOJIBKO JUISl TPAXKIaHCKOIO 3aKOHOIaTEIIbCTBA,
a caMy KOHCTPYKUHMIO HOPHUIUYECKOIO JIMIIA B KA4E€CTBE BAXKHEMIIErO0 MHCTPYMEHTA
peryaupoBaHusl OOILIECTBEHHBIX OTHOUIEHHWH C y4acTUEM KOJUIEKTUBHBIX CYOBEKTOB.
bonee Toro, orMeuaercst JOBOJIBHO YCTOWUMBASI TEHJCHIINS UCIOJIb30BAHUS KATETOPUH
FOPUJINYECKOTO JIMIA B APYTUX OTPACISAX (HAIOTOBOM, aIMUHUCTPATUBHOM, 3€MEIBHOM U
T.1I.)

OaHako UMEHHO B YaCTHONPABOBOU c(epe, B rpa’kAaHCKOM IIpaBe FOPUINYECKOE
JUILO PAaCKPhIBAET BECh CBOM PETYISTOPHBIA MMOTEHIMAT W IIO3TOMY HMEHHO B
IPpaXAaHCKOM IpPaB€ BO3HUKAIOT U JIOJDKHBI MOJY4YaTh CBOE pPa3pelleHUE OCHOBHBIE
npoOseMbl, CBSI3aHHbIE C PYHKIIMOHUPOBAHUEM ATOTO MPaBOBOro ¢peHoMeHa. Tak ObuIO B
90-e roaipl MPOILIOTO CTOJETHUS, KOT/ia pa3padaThlBAIMCh HOBBIE TPAXKIAHCKUE KOJIEKCHI
OBIBIIIMX COIO3HBIX PECITYOIHK, TaK TPOUCXOaUT U ceituac, korga 'K KP mpoxoaut stan
CBOETO OOHOBJICHUS.

Mexay Tem, B IOCJIEIHEE BPEMSI B HAYUHOM JIUTEparype BCE 3aMETHEE CTAHOBUTCS
MO3UIIMS, COTIACHO KOTOPOW MCCNeAOBaHUs MPAaBOCYObEKTHOCTH FOPUINYECKOTO UL
MpEeACTABJISAIOTCS HelellecooOpasHbMU. HekoTopblie yueHble-ipaBoBeIibl yOEKIECHbI, YTO
oA00HOTO po/1a U3bICKAHUS He 00J1a/1at0T SMITUPUYECKON 3HAYMMOCTBIO, & TOJBKO JIUIIIb
HarpoOMOX/IaI0T TEOPHIO FPAKIAHCKOTO MpaBa.

Opanako, HEOOXOOUMO OOpaTHTh BHHUMaHUE HAa TO, YTO MPEKpalleHUE HAyUHbIX
U3BICKAHUI B 3TOM HAMPaBJICHUU MOXET MPUBECTU K BIIOJHE KOHKPETHBIM MpodiieMam
peanu3alMyu 3aKOHOJATEIbCTBA B PEANBHBIX IPABOBBIX OTHOUIEHUAX. boiiee Toro,
COBpPEMEHHAs {UBWIMCTUKA MOPOKIACT LEIbIA Psii HPUHLIUITHAIBHO HOBBIX IMOJIXOA0B K
pa3paboTke BOMpoca MpaBOCyOBEKTHOCTU OpuanyecKkux Juil. OcTpo cTouT npobiaema
CaMHUX OCHOB CYIIECTBOBAHUSI TAKOTO CyOBEKTa MpaBa Kak ropuauyeckoe auno. Hempss
TaKXe UTHOPUPOBATH TO, KAKME TEOPETUUECKUE U MPAKTUIECKUE 3a]]a4H CITOCOOHA peliaTh
JaHHAsl TPaBOBasi KOHCTPYKIIMSL.

HecMoTps Ha Hannure 6a30BBIX MOJIOKEHUH, OTEYECTBEHHOE MPABO HYKIIAETCS B
TanbHEHIeW AeTalu3allid U YIIyOJIEHUU C I€IbI0 YAOBJIETBOPEHUS TpeOOBaHUM
CyOBEKTOB MpPaBOOTHOIIEHUH.  ['€eHe3uc OTeYecTBEHHOro IMpaBa HAIJISAHO 3TO
JEMOHCTPUPYET.

[TonoxxeHus, KacawlHecs OPUANYECKUX JIUL, MMEIOT Ba)XHOE 3HAYCHHE s
skoHOMHUYecKoro pa3Butusi Keipreizckoit PecnyOnuku. KOpuandeckue auna urparot
(pyHIAMEHTAIbHYIO POJb JUISl OCYLIECTBJICEHHUS 3KOHOMHYECKOW JESATENBHOCTU Kak
MHJAUBUAYAIbHBIX MNPEANPUHUMATENICH, TaKk W KPYNHBIX opraHu3auuii KeIpreizckoit
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Pecnybnuku. be3 3akoHomaTenbcTBa, OTBEUYANONIEro TPEOOBAHHSM COBPEMEHHOMU
SKOHOMHYECKOM IKHM3HHM, OKOHOMHUYECKoe pas3Butue Kroipreizckoit PecmyOnuku
CYILLIECTBEHHO TOPMO3UTCH.

CBsi3b TeMBbI /AUCCEPTAIMA ¢ KPYNHBIMH HAYYHBIMH TNPOTrpaMMaMu
(mpoekTaMHu) M OCHOBHBIMHM HAYYHO-HCCJIEA0BATEeJIbCKMMHU padoramu. [laHHOE
UCCIIEOBAaHUE SBJISIETCS WHUIIMATUBHBIM U HEMOCPEJICTBEHHO KOPPEIUPYET CO
CrparerusiMmu pa3BUTHUS CTPAaHbl M KOHLENIUIMUA peOopMUPOBAHUS TPaKTAHCKOIO
3akoHonaTenbcTBa Kbiproizckoit PecnyOnuku. Tema nuccepraliud TECHO CBs3aHa C
TaKUMHU TTPOTPAMMHBIMHU JTOKYMEHTAMU Pa3BUTHUS rOCyJapCTBa U MpaBa, TPaXXIaHCKOTO
npaBa B Keipreisckoit PecnyOnuke, kak Hanionansnas crpaterus pazsutust Keipreizckoii
Pecniy6muku na 2018-2040 rr., [Hayuonanvnas cmpameeus pazeumus Kvipevizckoi
Pecnyonuxku na 2018-2040 eo., (ymeepowcoena Ykasom Ilpesuoenma Kwvipevizckotul
Pecnybnuxu om 31 okmsaopsa 2018 2. Ne 221) [Dnexmponnwiii pecypc]. — Pescum oocmyna:
http://cbd.minjust.gov.ka/act/view/ru-ru/430002?cl=ru-ru], B KOTOpO¥l OCHOBHBIMHU
HaIpaBJICHUSIMU TOJIUTUKUA TOCYAapCTBa B 00JaCTH YKOHOMHYECKOTO OJIaronoiayyus u
KauecTBa Cpefbl JUisl pa3BUTUS 0003HAYEHO (POPMUPOBAHHME YCTOMYMBOW CpEIbl IS
pPa3BUTHSL CYOBEKTOB MPABOOTHOIIEHUM, B TOM UUCIIE, U IOPUANYECKUX JIUI[. A TaKkKe
HanunonansHolt mporpammoit pasutust Ksipreizckoit Pecnyonuku no 2026 ropa,
[Hayuonanouasa npoepamma pazeumusi Kwipevizckoti Pecnyonuku oo 2026 2ooa
ymeepoicoeHHo2o nocmanosienuem Kabunema Munucmpos om 25 dexabps 2021 2ooa
Ne352 [Onexmponnwiti pecypc]. — Peoicum docmyna:
http://www.president.kg/ru/sobytiya/20898 prinyata nacionalnaya programma razvitiya

kirgizskoy respubliki_do2026 _goda], yka3piBaromas, 4YTO KIOYEBOH 3amadeii
rocy/lapcTBa Ha CpPEIHECPOUYHYIO TepCcheKTuBy Oyaer (opMUpOBaHUE CpPEbI,
HEOOXOIMMOM M JOCTATOYHOM MJI1 peaju3alliy TOTEHI[Maja Ka)XJIOro 4YeJIOBeKa.
Keipreisckass PecnyOnmka OyaeT mocieaoBaTelbHO — YAydlllaTh YCIOBUS s
npeAnpUHUMATENCH C TOYKH 3pEHUS PEryJIupOBaHUs, WHBECTHI[MOHHOTO KIMMaTa U
uH}pacTpykTypsl. byner obecrieueHO BEpXOBEHCTBO 3aKOHA, 3all[UTa COOCTBEHHOCTH,
JOTOBOPHOE TMPaBO, pa3pelieHUuEe CHOpPOB, pPaBHAsI KOHKYPEHIIUS, COMPOBOXKICHUE
WHBECTOPOB ¥ COOTBETCTBYIOIIAss HOpMaTHUBHas cpema. Kpome »storo, Ttema
JMCCEePTAlMOHHOTO MCCIIeIOBaHUs TeCHO cBsi3aHa ¢ KoHuenuei npaBoBoi MOJIUTUKU
Keipreizckoii Pecnyomukun Ha 2020-2024 r1r., [Konyenyus npasogoil noaumuxu
Kuipevizckoti Pecnyonuku na 2020-2024 2e. [Dnekmponnwui pecypce]. — Pescum docmyna:
http://minjust.gov.kg/ru/content/1130], rae ogHuM K3 3a71a4, SIBJISIETCS yIOBJICTBOPEHUE
NOTPpeOHOCTEN M MHTEPECOB TpakIaHWHA, OOIIECTBA U TOCYAapCTBA, a TAK)KE CO3/IaHUE
YCIIOBUM JJIsI YCTOMYMBOTO Pa3BUTHS TOCYIapCTBa.

Leabio HaCTOSINIEr0 JUCCEPTAIUMOHHOTO MCCJIe0BAHUS SBIIICTCS MPOBEICHUE
TEOPETUUYECKOTO U  TPaXIAHCKO-TIPABOBOTO  HCCIEIOBAHUS MMPaBOCYOBEKTHOCTH
IOPUAMYECKUX JIML. YKa3aHHas Lelb MpeAoNpeaesseT IMOCTaHOBKY M PpEIICHHE
B3aMMOCBSI3aHHBIX 32/1a4:

1. [IpoBeCTH KOMIIEKCHBIN aHAJIN3 KITIOYEBBIX TEOPUU O FOPUANYECKUX JIULAX;
2 HccnenoBath IOpUANYECKOE JIUIO KaK MPaBOBYIO (DUKITHIO;

3. PaccMoTpeTh KOHIETIIMIO IOPUANYECKOTO JIMI[a B COBPEMEHHOM IIPABE;

4 BoissBUTE OOIIIEeHAYYHBbIE METOIBI TO3HAHKS (PEHOMEHA FOPUIUUYECKOTO JIUIIA;
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5. HpO&HaJII/ISI/IpOBaTB CUCTCMY YaCTHOHAYYHBIX MCTOJOB HCCIICAOBAHUA
IOPUIUMYCCKOIO JIMIA,

6.  PaccMoTpeTh IOpUIMYEecKOe U0 KaK IIUBIIMCTHYECKYIO KATETOPHIO;

7.  BBISIBUTB CYIIHOCTHBIC XapaKTEPUCTHKH IOPHINYCSCKOTO JIUIIA B TPAXKIAaHCKOM
npaBe;

8.  HccnenoBaTh IOpUIMYECKOE JHUIIO KaK CyObEKTa TPaKIAaHCKOTO IIpaBa
Koipresckoit PecnyOnuku;

9.  IIpoananu3upoBaTh OCHOBHBIE KPUTEPUH KJIACCH (PUKAIHN FOPHIMYESCKUX JTHII;

10. PaccmoTperh BWHY IOPHIMYECKOTO JHIIA KaK CyOBbeKTa HOPHAMYCCKOU
OTBETCTBEHHOCTH;

11. BbISIBUTH U ONIPEACIIUTD EPCICKTUBBI PA3BUTHS CUCTEMbBI FOPUIUUECKUX JIUII
B COBPEMEHHOM KBIPIbI3CTAHCKOM IPABE.

Hayuynasi HoBHW3HAa wMccjie0BaHusi OOYCJIOBJIMBAETCS TE€M, 4YTO HACTOSIIAs
TUCCepTallMoOHHAass paboTa TpPEACTaBiseT COO0OM OAHO M3 TEPBBIX KOMILICKCHBIX
MOHOTpaUIECKUX HCCIAEAOBAHUHN IO MpoOiIeMaM TPaXKTaHCKOW MPaBOCYOBEKTHOCTU
IOPUJUYECKUX JIMI B PBIHOYHBIX YCIOBUAX, TAE HCCIEIYyETCS IMpaBOBas MPUPOJA
FOPUJINYECKUX JIAL] B €IMHCTBE C JKOHOMUYECKUMU ACIIEKTAMH €ro AeATEIbHOCTH. [Ipu
3TOM, C(hOPMYJTMPOBAHBI HOBBIE TOXOAbI K M3YYEHUIO TPAXKIAHCKOM MPaBOCYObEKTHOCTH
U KPUTEPUU Pa3TPaHUUCHUS HOpUANYECKUX Jinll. Ha OCHOBE MpPOBENEHHOTO aHAIMU3a,
aBTOPOM TMPEIJIOKEHO aBTOPCKOE ompenelieHne B cdepe MpaBOCYyOBEKTHOCTH
IOPUJIMUECKUX JIMI BBHUJY HMEIOIIMXCS 3aKOHOAATeNbHBIX MpoodenoB. Kpome Toro,
aBTOPOM IIPOBEJICH aHAJIM3 MPABOBOT0 PEryJIMPOBAaHUS HAMOOJIEe PACIPOCTPAHEHHBIX
dbopM ropuanueckux Jaull  Keipreizckoir PecnyOnuku U MpeasioKeH psiJi OCHOBHBIX
HAIlPABJICHUM W TEPCIEKTUB COBEPIICHCTBOBAHUS WHCTUTYTA IOPUIUYECKUX JIAI[ B
COBPEMEHHBIX YCIOBUSIX.

B pabGore Ha TeOpeTHYECKOM YpOBHE OOOCHOBAHBI KPUTEPUHU BBIICICHUS
Pa3HOBUIHOCTEN IOPUIAMYECKOIrO JIMIA, YTO I COBPEMEHHOM IOPUIMYECKOW HAYKE
MPECTaBIISICTCS. HOBBIM HAIlpaBJICHWEM B O0JaCTH HCCIEIOBAHHUS ITOTO MPABOBOTO
nHCTUTYyTa. Ha ocHOBe pa3pabOTaHHBIX KPUTEPUEB TMPEIJIOKeHa aBTOpPCKas
KJIaCCU(PUKAITUS OMPEACTICHHBIX TUTIOB OpTraHU3aIH.

B nmmccepranuu BBISBICHBI TEOPETUKO-METOA0JIOTUUYECKUE OCHOBAHUS PA3BUTHS
CHUCTEMBI IOPU IMYECKUX JIUI] HA OCHOBE TPYIITUPOBAHUS (PaHKUPOBAHM ) CYIIECTBYFOLIIX
KJIacCU(DUKAIMOHHBIX BUIOB FOPUINIECKOTO JIMIA U OTIPEACIICHUS CTETICHU 3HAYUMOCTH
TOW WJIK UHOM TUIIOJIOTHM C TO3UIIMHN 3aKOHOAATEIbHOM IETEIBHOCTU U IOKTPUHAIBHOTO
000CHOBaHUS HEOOXOIMMOCTH U3MEHEHM S CYIIIECTBYIOIIUX OpPTraHU3aIl[MOHHO-TTPAaBOBBIX
(dbopM IOpUTUUECKHUX JIHII.

Hcnonp3oBaHnEe CHCTEMHOIO IMOAXOAA IMO3BOJWIIO 3HAYUTEIBHO PACIIUPUTH
MPEJICTABIICHUE O CYHNHOCTM M TEHJCHUHUSAX Pa3BUTHUSA HCCIEAYEMOrO0 MPaBOBOIO
WHCTUTYTa, Oojee TIyOOKO M BCECTOPOHHE PACKPBHITh COJEPKaHHE OCHOBHBIX
ABOJIIOIMOHHBIX MPOIECCOB B PA3rpaHUYECHUHN IOPUIWYECKUX JIUI] HA BUJbI, BHIIBUTH
00BEKTUBHBIC 3aKOHOMEPHOCTH (OPMHUPOBAHUS U (DYHKITHOHUPOBAHHUSI 2TOTO HHCTUTYTA
npaBa ¥ BIUSHHUS OTICIBHBIX KpUTEpHEB Kiaccupukanuu Ha 3(HPEKTUBHOCTD
PETYJIITUBHOIO BO3ACHCTBUS IPAXKIAHCKO-TIPABOBBIX HOPM.



bosnee Toro, HOBbIM HaIIPaBJIEHUEM B HAYYHOM HUCCIEAOBAHUH FOPUANYECKUX JIULL
BBICTyIAaeT MpoOJieMa OIpENECTICHUs €ro BHHBI B CIydyasx HapylICHHUS MPaBOBBIX
npeanucannil. B 3TuX paMkax cOBEpILIEHA MOMBITKA PACKPBITh CYIIIHOCTh U COJIEPKAHUE
KaTeTOPUU « BUHA FOPUIMYECKOrO JIU1Ia», KaK HEOOXOAUMOTO0 3JIEMEHTA ISl OPeCTICHUS
€ro IOPUINYECKON OTBETCTBEHHOCTHU. J[J1s1 TOT0 OBUT OYepUeH HEOOXOAUMBIN TOPU30HT
MIPUMEHEHUS YKAa3aHHOW KAaTETOPUU U €€ BBISBIICHMUS.

BbIBOJIBI AMCCEPTALIMOHHOTO HCCIEIOBAHUS MOTYT OBITh MOJIOXKEHBI B OCHOBY
JOKTPUHAIBHOTO OOOCHOBAHMSI MPOBEACHUS JAIbHEUIINX pe@OpM KbIPTHI3CTAHCKOTO
3aKOHOJATENbCTBAB 00JIaCTH topuanueckux ull. [IpakTrueckas peanusanus JaHHBIX B
paboTe peKOMEHAAIMIA TI0 YCTPAHEHUIO BBISBJICHHBIX HEJIOCTATKOB C(HOPMUPOBAHHON B
Koipreisckoit PecnyOnnke cucTeMbl IOPUAMYECKUX JUI 1a€T BO3MOXKHOCTH CO3JIaHUS
ONTUMAJIbHOW MOJIENIN YKa3aHHOW CUCTEMBI C yU€TOM KaK TEOPETUYECKHX BBIBOJOB, TAK U
PEKOMEH IAI1i1, OCHOBAHHBIX HA TPAKTHUYECKOM MPUMEHEHUHA HOPM IPAXKIaHCKOTO MPABA.

HoBu3Ha wccnenoBaHus Halia CBOE HENOCPEICTBEHHOE BBIPAKEHUE B
MOJIOKEHUSIX, BBIHOCUMBIX Ha 3alIUTY.

I[IpakTnyeckass 3HAYUMOCTH MCCJIeI0OBAHUS COCTOMT B pa3paboTke U
00OCHOBAaHMM KOMILUIEKCA MPEAJIOKEHUM U PEKOMEHJAIMi MO0 COBEPIICHCTBOBAHUIO
JENCTBYIOIIET0 IPa’KAaHCKOT0 3aKoHOoMaTeNnbeTBa KbIprei3ckoit PeciyOnuku v mpakTUKU
€ro NMPUMEHEHUS, KaCaroLIETOCs, IPEKIE BCErO, aKTyaJIbHbIX BOIPOCOB OPUINYECKOTO
JUIa KaKk CyOBbeKTa MpaBOOTHOIIEHUH. JluccepTallmoHHOE UCCIIEIOBAHUE MOXKET OBbITh
VMICTOYHHUKOM U3y4E€HUS U IPENOJABAHUSI OCHOBHOI'O Kypca TEOPUM ITOCYJapCTBA U MIPaBa,
IPAXKIAHCKOTO MPaBa, a TAKKE MOMXKET MCIIOJIb30BATHCSA B KAYECTBE BCIIOMOTATEIBHOIO
MaTepuala rnpu pa3padoTKe MPAKTUUECKUX MOCOOMM U peKOMEHIAIUM JUIsl OpraHu3aluu
MPaBOBO PabOTHI U MPaBOBOTO 00yUeHUS TpaxiaH. HekoTopbie BBIBOIBI MOTYT HATH
CBOC IIPUMEHEHHE B 3aKOHOTBOPYECKOM JEATEIBHOCTH IO COBEPLICHCTBOBAHUIO
3akoHonaTenabcTBa  KbIpreisckoid  PecnyOnuku,  peryiupyromero  J1eATeabHOCTb
FOPUIMYECKUX JIULI.

JKOHOMMYECKAs] 3HAYMMOCTH IOJYYEHHBIX Ppe3yJbTaToB. Pe3ynbrarsl,
MOJIyYEHHbIE B paMKaX HACTOSIIEH JUCCEPTALMOHHON padOThl, MOTYT MUMETh Ba)KHOE
3HAQYEHUE TMpPU ONTUMH3ALUK SKOHOMHUYECKOW MOJMUTUKU TOCyJapcTBa B 00JIacTH
MPaBOBOTO PETYJIUPOBAHUS MOBBILICHUS () PEKTUBHOCTU IEATEIbHOCTH IOPUINUYECKUX
JIM1I KaK CyObEKTOB IPpaKJaHCKOTO ITpaBa. Pe3ynbTaThl JaHHOTO aHAIM3a CTAHYT OCHOBOM
s GOpMUPOBAHUS KAUECTBEHHO HOBBIX MOJAXOJOB K IPAaBOBOMY PETYJIUPOBAHUIO
DKOHOMMYECKHX OTHOIIEHNM, YHAaCTHUKAMH KOTOPBIX SIBJISIOTCS IOPUINYECKHUE JINLIA.

Ha 3ammuTy BBIHOCATCS CJIeXYIOIIHE MO0JI0KeHUS:

1. O060CHOBaHO, YTO IOPUIUIYECKOE JIUIIO CIEAYET PACCMAaTPUBATh HE C MO3UIIUU
FOPUJINUECKON JMYHOCTH, a C TOYKM 3PEHUS MOJEIH IPABOBOIO B3aUMOJCHCTBUS
CyOBeKTOB MpaBa, I/I€ OHO BBICTYNAeT HMHCTPYMEHTOM  YJOBJIETBOPEHUS
COOTBETCTBYIOLIMUX MHTEPECOB U KOTOPOMY IIPHUIAIOTCS (DUKTUBHBIE CBOMCTBA JINUHOCTH.
TeopeTnyeckuii MOJIX0J, COIrJIaCHO KOTOPOMY FOPUIMYECKHUM JIMI[AM IPUIUCHIBAOTCS
KauecTBa M CBOMCTBAa (DU3UYECKOTO JIMIIA, MPEJCTABIACTCS HECOCTOSTEIbHBIM Ha
CErOJHAIIHMY IeHb. [ Ipy TakOM TEOpETHYECKOM TONYIIEHUH MHOTHE TPABOBBIE BOIIPOCHI
OCTalOTCA OTKPBITBIMHU, @ HEKOTOPBIE HEpPa3pelICHHBIMU. TaK, COrJIaCHO JUYHOCTHOMY
MOJX0/ly Takhe KaTeropuu, Kak BOJISI W BUHA, MpeTeplieBas MpPaBOBYIO 00pabOTKY,
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NPUBOJAT K PAAYy TMPaKTHYECKUX IMpobieM. K HUM OTHOCATCS OTBETCTBEHHOCTH
IOPUINYECKUX JINII, KBATU(UKALIHS JEHCTBUM, KOTOPBHIE COBEPIIAIOTCS OT €r0 UMEHH, a
TAK>KE€ KOHLIEMIUSA €T0 CAMOCTOATENBHOCTH B 3aKJIFOUYEHUH CIIEJIOK U TIPOY.

B aT0i1 cBsI3M B coAepikaHUE FOPUIUUYECKOTO JIMIA 11eJIeCO00pa3HO BKIIOYATh HE
CTOJIBKO JIMYHOCTHBIE CBOWCTBA M KayeCTBA, CKOJIBKO PACCMATPUBATH €r0 B KAUECTBE
HEKOETo MPaBOBOTO MHCTPYMEHTA, IMPH MOMOIIH KOTOPOTo CyOBEKTHI MpaBa BCTYIAIOT
IpYT C APYTOM B PABOBOE B3auMoicicTBUE. HeCOMHEHHO, omnpeneneHHble JONYIICHUS
JUIsL TOTO, YTOOBI BKJIIOUUThH IOPUJIMYECKOE JIUII0 B CYOBEKTHBIM COCTaB IIpaBa,
HeoOxoauMbl. OHAKO TMOJO0HOTO pojia JMOMYIICHUS HE JIOKHBI BOCIPUHUMATHLCS B
Ka4eCTBE HAJIMYECTBYIOIIUX B COIMAIBHON pealibHOCTU. HOpuaudeckoe U0
HEBO3MOXKHO HAJEIUTh CAaMOCTOSITCIBHOM IICUXMKOM W CO3HAHUEM B  CHILY
HEMaTEPUAIBHOIO XapaKTepa ero CymecTBoBaHus. Ho BIOJIHE BO3MOXKHO JIOMYIIEHUS O
HAJIMYUHY BOJIM M BUHBI 0003HAYUTH TEOPETUYECKU C BO3MOKHBIMIA OTOBOPKAaMHU B HOpMax
3aKoHOAaTeNbCTBA. [Ipu 3TOM (POoKyCc BHUMAHUS MPH OCYIICCTBICHHUH JEATEILHOCTU
JIOJKEH OBITh CMEIIICH B CTOPOHY €0 TOHUMAaHMS B Ka4eCTBE MOJICTbHON KOHCTPYKITUH.

2. ApryMEHTUPOBAHO, YTO OINPEACICHHbIC BOJS, OTHOIICHUS W JCSIHUSA
BBICTYNIAIOT B KA4€CTBE SBJICHUW, MOCPEACTBOM KOTOPBIX IOPUINYECKOE JHUIIO
JEMOHCTPUPYET ce0sl B COLMAJIbHOM pPEajbHOCTH M B MPABOBOM KOMMYHHKAIlUM B
Ka4eCcTBE MPEANO0JIaraeMoro CyobeKTa MpaBOBBIX OTHOIICHUH.

B akTryeckux OTHOIIEHUSIX MBI MOKEM 3a()MKCUPOBATh HATMYNE FOPUIUIECKOTO
JM11a OTIOCPEIOBAHO, TOCKOIBKY UMEEM JIEN0 ¢ TTpaBoBOM pukiueii. CoBeplleHUE JeTHUH,
AKTOB CO CTOPOHBI IOPUAMYECKOTO JIMIA MPOSBISIOTCS B KOHKPETHBIX OTHOIICHUSX, B
KOTOpbIE OHM BCTYIAIOT IMOCPEJACTBOM JIMI[, OOJAJAIOMIMX MOJHOMOYMSMU IO €ro
NpeACTaBIeHUI0. B KkadecTBe mnpumepa MOXKHO NPUBECTH 3aKJIIOUYCHUE CIEIOK.
IOpuanyeckoe nUIO 3aKJIFOYAET JAOTOBOP B BHUJE €r0 MOAMUCAHUS YIOJIHOMOYECHHBIM
auIoM. B 3ToM citydae mpuHSTO TOBOPUTH O TOM, YTO OHO COBEPIIHJIO ONMPEACICHHOE
nerctBue. M 3To nercTBre ABII€TCA BHEIIHUM MPOSIBIICHUEM €T0 BOJIU. Boss B JaHHOM
CJIy4ae CTAaHOBHUTCS OYEBUJIHOM B CUIIy IeUCTBUA. [109TOMY 3TH JIBa aclekTa SBJISIIOTCS
OTPEACIAIOMINMHU U CBUJETEIHCTBYIOIIMMU O HAJTUYUU caMoro (pakta CylecTBOBaHUS
opuarueckoro auna. llocne W3bABICHWS BOJIM, MPOSIBICHHOW B JECUCTBUHU, OHO
CTAHOBUTCS CyOBEKTOM KOHKPETHOTO MPABOBOTO OTHOIIEHHS. M 3Ta CyOBEKTHOCTH B
CTPYKTYp€ KOHKPETHOIO MPABOBOTIO OTHOILICHHUS SABJISCTCA 3aBEPIIANOIIMM 3TAllOM U
CBOMCTBOM, TP ITOMOIITH KOTOPOTO MBI CITOCOOHBI YCTAHOBUTH CaMO IOPUIUUYECKOE JIUITO
B KauecTBe coruaibHoro (akra. ToJbKo BOJIS, JESHUE U OTHOIICHUS, CIIEIOBATEIIBHO,
SBJISIIOTCSL CpeACTBAMU (PAKTUYECKOM MPOSBICHHOCTH PacCMaTpPUBAEMOI0 MPaBOBOIO
SIBJICHU L.

WNupie GopmanbHbie acHEKThl IOPUANYECKOTO Juia (HaJuyue CBUMCTEIBCTBA O
rOCyJJapCTBEHHON pErucTpaluy, HajJuyue yCTaBa WIW YUYPEAUTEIHHOTO JOTOBOPA)
CTAHOBSITCS OTIOCPEIOBAHHBIMU, XOTh U HEO0X0AMMbIMUA. OHU HE CBUIETEILCTBYIOT O TOM,
YTO B COIMAJIBLHOW PEaJbHOCTU MOJOOHBIN CYyOBEKT CyIIecTBYIOT. I1o aToM mpuunHe
¢dbopmasbHBIE KaueCTBa COACPIKaHM I FOPHIMIECKOrO JINIIA TOHKHBI OBITh PEYIIUPOBAHBI.
NuHbiMu cioBaMu, UX CHELYET UMETH B BUY, OJJHAKO MOJIAraThCs UCKJIIOYATEIBHO HA HUX
IIPU UCCIIEIOBAHUU CYIIHOCTH IOPUINYECKOIO JINIA HE MPEACTABISAETCS KIFOUYEBBIM IS
aHayn3a (aKTUYECKUX ITPABOBBIX OTHOIIICHUH.
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3.  BwisBieHo, 4TO FOPUANYECKOE TUIT0 KaK (GUKIMS pelaer psij 3aaad, KOTOpbIe
CTOSIT TEepe]] TOCYJapCTBOM U CyObeKkTamu mpasa. K HUM OTHOCSTCS: a) KOHTPOJIb Haj
rpaXIaHCKUM O0OpPOTOM CO CTOPOHBI rOCyAapcTBa; 0) ONTUMAIBHOE YJIOBJIETBOPEHUE
UHTEPECOB CYOBEKTOB IpaBa B MX MPEINPUHUMATEIHCKOW W COIMATIBHO IOJIE3HON
JEeSTENIbHOCTH; B) YIIOPSI0YMBAHUE U OTITUMH3ALMS ITPOLIECCa yIaCTHS CyOBhEKTOB ITpaBa B
Pa3IUYHOTrO PO/ia MPABOBBIX OTHOUIEHUSX; T) CHOCOOCTBOBAHMUE MPOABMKEHUIO TOBAPOB U
yCIIyT Ha pbIHKE; 1) 3G (PEKTUBHOCTD B 3alIUTE MPAB U 3aKOHHBIX MHTEPECOB IPaKIaH.

Briienenune 0003HaueHHBIX 33/1a4 MPEJICTABIISIETCSI HEOOXOAMMBIM C HAYIHON TOUKA
3peHusi i1 TOTO, YTOOBl OMPEACIUTh NPABOBOE M OSKOHOMHUYECKOE 3HAYCHHE
IOPUMYECKOTO JIUIIa B pa3HOOOPa3HBIX cepax AeITeNbHOCTH YenoBeka. [Ipu aTom atu
3a]a9M UMCIOT JIBOWCTBEHHYIO TIPHPOJY, MOCKOJBKY B HHUX MPOSBIISETCS 3HAYUMOCTD
IOPUIMYECKOTO JIMIIA KaK Ui CyObEeKTOB IpaBa, TaK M Ui TocyaapcTBa. B HUX sBHO
MPOCTYIaeT B3aUMOIIPOHUKHOBEHHE YACTHOTO ¥ TyOJIUYHOTO. 3/1eCh IOPUIUIECKOE IO
npeAcTaBiIsieT co00i Takoe MPOCTPAHCTBO B paMKaxX MPABOBOTO PETYJIMPOBAHUS, B
KOTOPOM OCYIIECTBJISIETCS TapMOHHM3allMsl pPa3sHOHANPABJIEHHBIX IO CBOEH MPUPOJE
UHTEPECOB.

HuTepecsl rocyaapcTBa 3aKIIOYAOTCS B TOM, YTOOBI B ONTHMAalbHOW (hopme
OCYIIECTBIISATh KOHTPOJIb U YIIOPSIIOUCHUST CKJIAILIBAIOIIMXCS MPABOBBIX OTHOMIEHU. U
IOPUIMYECKOE JIMIIO MPEACTaBIISIET HJs TOCYyJapcTBA Ba)XXHOCTh MMEHHO B H3TOM
HarpasJeHnuU. B To ke camoe BpeMst I0pUINYEeCcKOe JIUIIO — ATO IOCTATOYHO yCTONYHBAs
KOHCTPYKIIMS TSI BBIPAKEHUSI MHTEPECOB TPAKIAH B UX COIMATIBHON, SKOHOMUY €CKOM,
MOJIMTUYECKON U  HWHBIX cdepax KUBHEACATEIBHOCTH, TOCKOJIBKY IO3BOJISIET
KOHCOJMANPOBATh OOIME WHTEPECHl M MPETBOPSATh UX B KU3Hb, HAXOIAICh B cdepe
JCUCTBUS MPABOBBIX HOPM. boiiee TOro, HOpUIMYECKOE JUIO MPEJCTaBIsIET COOOU
NpaBoOBYIO MeTadopy, KOTopas B TIPOCTPAHCTBE COIMATBHOTO B3aWMOJCHUCTBUS
MPECTaBIsET COOOW BBIMBICEN, a B IJIOCKOCTH TPABOBBIX YTBEPKICHUN SIBISETCS
HCTUHOM, KOTOpasi He TpeOyeT NOKa3bIBaHUs. DTOT Ayaau3M MPEIONPEIesieT CIOKHBINA
XapakTep HOPUIMYECKOro JIUIAa, KOTOPOE BBHICTYMAET B KauyeCTBE OJHOTO U3 CPEJICTB
MPEOJI0JICHUST HECOBMAZCHUS MKy (HOPMOI U coepkaHuEeM MPaBOBBIX HOPM.

4.  CoBpeMEeHHBIE JOKTPUHBI IOPUIMYECKOTO JIMIIAa HE PAcCMAaTPUBAIOT €ro
TeopeTudeckue ocHoBaHus. OHU HE CTaBSIT O] COMHEHHE €ro cymiecTBoBanue. OmHako,
aKIIeHT CABMHYJICA HA TAKOW €ro acrekT, KaK SKOHOMUYECKas CaMOCTOSTEIBHOCTD, a
TaK)K€ BHYTPCHHSS JICATEIBHOCTh FOPUIMYECKOTO JIMIIA, MO3TOMY Ha TEPBBIA TUIaH
BBIXOJIIT TMPOOJIEMBI JOYEPHUX KOMIIAHWN M (UIMANOB, a TaKKe KOPIOPATUBHOE
B3aMMOJICHCTBHE B CaMOM IOPHJIMYECKOM JIMIE, YTO aKTYaJU3UPOBAIO JOKTPUHY
«IIPOHUKHOBEHUS 32 KOPIIOPATHBHEIN 3aHABECY .

['paskmaHCcKO-TIpaBOBast KATETOPH S FOPUANYESCKOTO JIUI[A MOXKET ObITh PACCMOTPEHA
M CKITFOYUTEINIEHO C TTO3UIUH TNAJIEKTHIECKOTO MaTepHaTi3Ma. DTO 00YCIOBIEHO TEM, YTO
IOPUINYECKOE  JIMIO  SIBJISIETCS  MPOAYKTOM  MCKIIOYMTENFHO  HOPMAaTHBHOTO
PETYJIMPOBAHUS C MBI JIOCTHKCHHS ONTHMAJIBHBIX YCIOBUM B3aMMOJICHCTBUS
CyOBEeKTOB TpakgaHCKOTo obOopoTa. B cBow ouepenp, momoOHAs CHUTyallus
CBUJICTETLCTBYET O TOM, YTO IOPUIUYECKOE JIUIIO MOXKET OBITh PACCMOTPEHO TOJIBKO C
MO3UTUBUCTCKUX KOHIENTYAIbHBIX YCTAHOBOK, B OCHOBE KOTOPBIX JIEKHUT HMEHHO
IraneKTuueckuii Marepuammsm. [Ipu 3Tom, sBHO PopMabHBIN TOAX0 K TEOPETUUECKOMY
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MTOHMMAaHHIO FOPUIMYECKOTO JIUI[A IOJDKEH YUYUTHIBATh TOT (PakT, 4To 3a GopMaIbHOM €ro
BOJIEH CTOUT KOHKPETHAs BOJIS (PU3UUYECKUX JIUIL, SBIISIOMIUXCS €T0 YUPEIUTETAMU. DTO
BBIJIBUTAET Ha MEpeJHUN IUIaH MpoOsieMy TeX KOPHOPATUBHBIX MPOIECCOB, KOTOPHIE
IIPOUCXOIAT B XO/I€ MPUHSTHUS PEIICHHUS B PAMKaX OCYIIICCTBICHUS IOPUIAUYECKUM JIMI[OM
CBOEH MPaBOCYOBEKTHOCTH.

CoBwmelieHue TEOPETUYECKOTO MO3UTUBUCTCKOTO nojaxoja C
BHYTPUKOPIOPATUBHBIMU OTHOIICHUSMH MO3BOJISIET 00Jiee YETKO CHOpMYTUPOBATh U B
JaJIbHEeHIIIeM pa3BUTh TEOPUIO BUHBI IOPUIMYECKOIO JIMI[A, & TAKKE €ro IOpUINYECKOn
OTBETCTBEHHOCTH.

5. B coBpeMeHHBIX TPAaBOBBIX CHCTEMAaX MOXKHO YETKO MPOCIECIUTh TCHICHIINIO
K OTXOJly OT FeHEepau3alii MOIeJeH IOPUANYECKIX JIUI] U IEPEXOTy K KOHKPETU3aLU U U
orope Ha (paKThI, KOTOPBIE HMEIOT IopuAnYecKoe 3HadeHune. [lomoOHas TeHaeHIus cTana
SBHOW  Oylarojapsi JIOBOJBHO HEUETKOMY 3aKOHOJATEIbHOMY PEryJIUpPOBAHHIO
JESTENIbHOCTH IOPUANYECKUX JIUII, B pe3yJbTaTe 4ero cyaeOHbIe pelieHus Mo JejaM ¢
y4acTHEM IOPUIUYECKUX JIUI[ BO MHOTOM OIUPAIOTCS HA JIMYHOE MOHUMAaHUE CyJeH
KaTerOpUH « CIIPaBeUIUBOCThY . Hanuio sssHast moTpeOHOCTh B OPOPMIICHUN aJIeKBATHOU
COBPEMEHHBIM ITPABOBBIM PEANIHSIM KOHIETIIUH I0PUINYECKOTO JIUI[A, KOTOPask UCKIIIOYUT
CyOBEKTUBHU3AIMIO B PETYJIMPOBAHUU €TO JIEATEITHLHOCTH.

CyneOHast mpakTHUKa MOKA3bIBAET, YTO TOCYAAPCTBO MOAXOAUT K IOPUANYECKOMY
JUILY, O PAasiCh HA YaCTHBIE CIIy4YaH €ro MPOSIBJICHUS B MPABOBBIX OTHOUIEHUSX. JTO BO
MHOTOM OOBSCHSIETCSI OTCYTCTBUEM OOIIMX TEOPETUUECKUX pa3paboTkax o ero gopmax,
Pa3HOBUIHOCTSIX M COJIEPKATEIbHBIX MPU3HAKaX. 3a4acTylo CyJeOHbIe OpraHbl HE MOTYT
HaWTH TEOPETUYECKU BBIBEPEHHYIO TOUYKY OIOPY JJISi TOTO, YTOOBI BEIHECTH JOCTATOYHO
000CHOBAHHOE pElIEHHE MO CIIOPY C yyacTueM ropuandeckoro juia. [Ipu sTom octarorcs
3a paMKaMU pa3IN4HbIC €r0 CBOKCTBA, a OLICHKE MOBEPIatoTCs JIUIb (POpMabHBIE aKThl,
KOTOpbIE MOTYT OBITh OIICHEHBI C TOYKH 3pPEHHUs 3aKOHOAATEIbcTBA. B 3Toil cBsi3n
OOJIBIIMHCTBO MPUHUMAEMBIX CYJIOM PEUICHU I BOCTPUHUMAIOTCS CTOPOHAMU B Ka4ECTBE
HECIPaBEJIMBBIX, YTO, B CBOIO OUEPE/b MOJIPHIBAET aBTOPUTET caMoro cyja. [logo6Hoe
OTHOILIEHHE Ha TPAKTUKE MTPOSABISETCA B TOM, YTO BCE OOJIBILIE TOTOBOPOB, 3aKIHOYAEMbIX
MEXTy FOPUIUYECKUMH JIUIIAMH, COJEPKaT TPETEHCKYI OTOBOPKY, JAEMOHCTPHUPYSI
HeXelaHue oO0pamiaThCsl 3a pPa3pelieHuEeM BO3MOXKHBIX CIIOPOB B CYABI OOIIEiH
IOPUCIUKITUY.

6.  OOocHOBaHO, YTO PA3BUTHE METOA0JIOTHU HAYYHOTO TTO3HAHUS TPAXKITAHCKO-
MpPaBOBOM JEHCTBUTENBHOCTH HJIET MO CIEAYIOIMIMM HAIpaBJICHUSM: OOIIEHAYYHOMY
YPOBHIO METOJIOJIOTUH MCCIICIOBAHUS TPAXKIAHCKOTO MTpaBa CBOMCTBEHHA TCHICHIIHS K
BKJIIOYCHUIO B CHCTEMY METOJOB M3YYCHUS [UBWJIMCTHUKH JOMOJHUTEIBHBIX
MEKOTPACIIEBBIX U MEXIUCUUIUIMHAPHBIX MOAXOJ0B K BBIPAOOTKE HAYYHBIX 3HAHUM, a
TakXke oOpalieHue K 3a0bIThIM MpUeMaM U CIoco0aM Hay4yHOW JIESITeIbHOCTH;
YaCTHOHAYYHBIN YPOBEHb METOJ0JIOTUH I'PAKIAHCKOTO ITPABOBEACHHUS UMEET TE€HICHIUIO
K TTOSIBJICHUIO HOBBIX METOJIOB Ha OCHOBE CUHTE3a YK€ CYIIECTBYIOIIUX CPEACTB MTO3HAHMS
rPaXIaHCKO-TIPABOBBIX sBJICHUH. Ha 3TOM ypoBHE BO3HUKAET MPOCTPAHCTBO IS
AKTUBHOTO TIPUMEHEHUS] METOJOB IOPUAMYECKON aHTPOIOJOTUH, HOPUIANYECKON
COLIMOJIOTHH U FOpUANYECKOH rcuxonorud. OHU 00yCIIOBIIEHBI TEM, YTO B COBPEMEHHOM
METOJIOJIOTUM HAyYHOTO IMO3HAHUS HAOJIONAETCS OTXOJ OT OOBEKTHUBAIUU B CTOPOHY
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aHTPOIOLIEHTPpUPOBAHHOCTH. [10100HAs TeHAEHIUS HE 000IIIa CTOPOHON U MpobJeMy
IOPUINYECKOTO Jiniia. 11 ero onucanus U B HEKOTOPOU CTETIEHU U3MEPEHHS (OPMaIbHO -
IOPUJIMYECKUN TOJX0A YK€ HE TMPEeNCTaBIsETCs J0CTaToyHbIM. HeoOxomumo yxe
BBIBEJCHHYO a0CTPAKITUIO JJTAHHOM IMPaBOBOM (PUKIMKM KOHKPETU3UPOBATh, BKJIIOYAs B HEE
JOTIOJTHUTENbHBIC (DYHKIINH, HOBOE COJICpKaHUE, 8 TAK)KE YEIIOBEUECKHIA ITOTCHIMAT B €T0
JESTeNIbHOCTU. A MOJ00HBIE METOAOJOTHYECKUE Olepaluu TPeOYIOT BKIIIOYEHUE B
apceHaq METOAOB IOPUCIPYJACHIMU HOBBIX OOIIMX M YAaCTHBIX METOJOB IO3HAHUS
UCCIIEAYEMOro HaMU 00bEKTa PaBOBOM JIEHCTBUTEIBHOCTH.

7.  Ilpenmaraercst aBTopckas JeWHULMS FOPUAAYECKOTO  JIMIA, TIC
IOPUINYECKOE JIMII0O - OSTO OpraHu3alus, OCYIIECTBISIONIas COOTBETCTBYIOIINI
3aKOHOJIATEIbCTBY BHUJl ACSITEIBHOCTH, KOTOpask uMeeT 000COOJIEHHOE MMYIECTBO U
OTBE€UAaET MM IO CBOMM OOSI3aTEIHCTBAM, MOXET OT CBOEro MMEHHM MNpPHOOpeTaTh U
OCYIIECTBIISATh TPAXIaHCKHE MPaBa U HECTH TPAkKIAHCKUE 00s3aHHOCTH, BBICTYIIATh OT
CBOETO HMEHHM TpH pa3pelieHuu CIOpoB B cyae. Tak B HOBOM OIpeAC/ICHUU
IOPUAMYECKOTO JIUIIAa HAMU TTPEJIOKEH JOMOTHUTETBHBIN TPU3HAK - « COOMEEMCME)OuULL
3akoHodamenvcmay 6ud oesamenvHocmuy. OH TO3BOJSET CBSA3aTh KIACCU(PUKAIUIO
IOPUJIMUECKUX JHUIl €O chenupUuKod ydacTusi B TPaKIaHCKOM 000pOTe, a TaKkKe
JEMOHCTPUPYET CIEIHATBHYIO WJIM OOIIYI0 MPaBOCYOBEKTHOCTh IOPUIUYESCKOTO JIUIIA.
Bbonee Toro, BeIACISIEMBIH B e MHUIM YU PU3HAK TIpeAmoIaracT TpeOoBaHu e COOTIOACHUS
pa3pelIuTeIbHON CUCTEMBI JJIS BEJICHUS] OTACIBbHBIX BUJIOB JACATEIBHOCTH — MOTYyUYCHHUE
nuueH3uu. braromaps 3ToMy MOSBISIETCS peajbHas BO3MOXHOCTH COOJIOCTU OallaHC
WHTEPECOB JIUII, TPyIIl, o0pa3oBaHUi, roCyJapcTBa, TAPMOHU3UPOBATHh UX YaCTHBIE U
MyOJIMYHBIC HUHTEPECHI.

8. BbisiBIeHBI OCHOBHBIE TEOPUU CYOBEKTa TIPaXXKTAHCKOIO IpaBa —
IOPUINYECKOTO JINT[A, KPUTEPUEM KOTOPOTO SIBJISICTCSA HAIMYUE UITH OTPUTIAHUE PEaTTbHOTO
cyObekTa, 00Jadaroiero CBOMCTBaMU MPAaBOCYOBEKTHOCTHU: - (DUKTUBHBIC KOHILICTIIMT
(oTpuLlaHUe); - peaTUCTUUHbIE KOHUENIUH (TPU3HAHKE).

B nayke Obl10 pa3paboTaHO HECKOJIBKO TEOPUU FOPUIMYECKOTO JIMIlA, TaK WU
MHa4e HaIIeIIINX OTPaKEHHUE B MIPABOBOM PETYJIUPOBAHUH:

o ¢bukuMOHHAas Teopus. B COOTBETCTBUM € KOTOpPOM  OTpHIlAeTCs
CYILIECTBOBAHHE PEAIBHOTO CyOBEKTa, 00JIaJalOIEro CBOMCTBAMU FOPUIUYECKOTO JHUIIA.
[TockoNbKY 1€JIbI0 MHCTUTYTA IOPUJUYECKOTO JIMIA SIBIISETCS JIMIIb YyIpaBJICHUE
UMYIIECTBOM, TO U IOPHJAMYECKOE JIMII0O €CTh HE 4YTO HHOe, KaKk caMa »3TO
nepCcoOHU(UITMPOBAHHAS 1CITh.

J Teopusi  KoyuiekTuBa. CormacHo  JaHHOMY  TOAXOQY B OCHOBE
MPaBOCYOBEKTHOCTHU FOPUIUYUECKOTO JIUIIA JICKUT HE TOJIBKO €IUHCTBO TOCYIapCTBEHHOU
COOCTBEHHOCTH, HO U OIIEPATUBHOE YIIPABJICHHUE €€ YacTAMU. B naHHOM citydae eTMHCTBO
rocyJapCTBEHHOM COOCTBEHHOCTH 03HAYALT, UTO 32 KAXKIBIM IOPUINYECKUM JIUIIOM CTOUT
COOCTBEHHUK HAaXOJSIIETOCS B €r0 YIIpaBJICHUH UMYIIECTBA;

. Teopusi rocyaapcTBa. [[anHasi Teopusi OCHOBBIBAJIACH HA TOM, YTO MOCKOJIBKY
€MHCTBEHHBIM COOCTBEHHHMKOM HMMYIIECTBA TOCYJIapPCTBEHHOIO IOPUIUYECKOrO JIUIA
SIBJISIETCS TOCYAAPCTBO, TOCTOJIBKY U 32 TOCYIAPCTBEHHBIM FOPUIMYECKUM JIMIIOM BCEr/ia
CTOUT TOCYAApCTBO, U «BCEHAPOIHBIN KOJIJICKTUBY, SBIISIOITUNACS NEUCTBUTEIBHBIM
COOCTBEHHUKOM €r0 MMYyIecTBa. MHIUBUIyaI3alNIO KE IOPUANICCKUX JIUI] CICTyeT
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HCKaTh HE B JIIOJICKOM KOJUICKTHBE, a B CHENM(PHUKE TOrO0 ydacTKa, Ha KOTOPOM
OCYILIECTBJISIETCA €T0 ACATEIHHOCTD;

o TEOpUs JUPEKTOpa HCXOAUT W3 TOr0, UYTO HOCHTEIEM CyOCTaHIIUU
IOPUINYECKOTO JIMIla, KaK TOCYJapCTBEHHOIO OpraHa, SBJSETCA AUPEKTOP, TaK Kak
MMEHHO OH YIPaBOMOYEH CBOMMH JCUCTBUSAMHU MPUOOPETATh ISl FOPUIUUYECKOTO JIUIIA
npaBa u 00s13aHHOCTH. COTTIACHO 3TOW TEOPUH CYIITHOCTh TOCYJaPCTBEHHOTO OpraHa Kak
IOPUINYECKOTO JIMIIa MPOSBISETCS B (QUIype AUPEKTOpa W €ro  JICHCTBUS
paccMaTpUBaIOTCS HEMTOCPEACTBEHHO KaK JACHCTBUS CaMOTO IOPUAMYCSCKOTO JIUIIA,

o TEOPHs COIUATBHON peanbHOCTH. [10 TaHHOMY TTOAX0 Ty FOpHINYECKOE JIUTIO -
3TO 0CcO00O€ OTHOIICHWE MEXAYy JIOJbMH [0 IOBOJY HWMYIIECTBA; OTHOIICHHE,
3aKJIIOYAIOIIEeCs] B TOM, UYTO W3BECTHBIN MMYIIIECTBEHHBINM KOMIUIEKC IJIs 00eCTIeUeHUS
KaKUX-JIMOO OOIINX MHTEPECOB IEPEIAETCS B YIIPABJICHUE TEM HJIM UHBIM JIEECIIOCOOHBIM
auiam («opraHam» IOPUIUYECKOTO JIMIA).

bonbioe HaydHOE MpakTHUECKOE 3HAUCHHWE HMENO0 y4YeHHe 00 omepaTHBHOM
YIPaBJICHUU UMYIIIECTBOM.

9. OnpeneneHo, YTO HOPUAUMYECKOE JHUIO HE MOXET ObITh CYOBEKTOM
IpaKIaHCKO-IIPABOBOM OTBETCTBEHHOCTH, MTOCKOIBKY OTCYTCTBYET OJUH U3 DJICMCHTOB
MPaBOCYOBEKTHOCTH — ACTMKTOCTIOCOOHOCTD. J|aHHAast XapaKTEPUCTHKA IO CyObEKTHBHBIM
Ka4ecTBAM MPHUCYIA HCKIIOYUTEIBHO (DU3HYECKOMY JHITY (IICUXHYECKOE COCTOSHHE
yenoBeka). [[puBieueHne kK OTBETCTBEHHOCTH FOPUAMYECKOTO JIUIIA, CBA3aHO C TEM, UTO
TaKMe HOPMBI MPEAYyCMOTPEHBI B 3aKOHE, U K OTBETCTBEHHOCTH HE MPHUBJICKAIOTCS
¢akTHUeCKH BUHOBHBIC JUIa. OUEeBUIHO, YTO B ACATCIBHOCTH FOPUIMYCCKOTO JIHIIA
NPUHAMAET ydYacTHE, II0 KpaWHeW Mepe, OJIUMH 4YeloBeK. HMHbIME ciioBamy,
OTBETCTBEHHOCTh IOPUIMYECKOTO JIMIIa — 3TO Cyry00 3aKOHOJATeNbHAasT KOHCTPYKIIUS
FOPUIMYECKOM OTBETCTBEHHOCTH OpPTaHU3alMi. B 3TOM CBSI3U MpeiaraéM CYMTaTh, 4To K
IOPUINYECKOMY JIMIy B COOTBETCTBHHM C TPAXKTAHCKUM 3aKOHOJATEIBCTBOM MOTYT
MPUMEHSATHCS JIMIIIb MEPhl TPaKIaHCKO-TIPABOBOTO BO3JCHCTBHS, TaKWe KaK yIuiaTra
mTpada, BO3MEIICHUS Bpeaa, MPUOCTAHOBJCHHE WM 3allpelieHHe eSITeIbHOCTH
IOPUIMYECKOTO JIMIla, JUKBHUAAIMS ropuandeckoro juia. [lomaraem, uto momoOHOE
MOJIOKEHHE TTPUBEJIET K €TMHOOOPAa3HOMY U YHU(PHUITHPOBAHHOMY ITOHHMAaHHIO TOTO, YTO
IOPUINYECKOE JIUII0, MOYKET OBITh JIUIIb CYOBEKTOM, K KOTOPOMY MPUMEHSIFOTCS MEPBI
BO3/ICHCTBUSA, HE3aBUCUMO OT BHJOB IOPUINUECKON OTBETCTBEHHOCTH.

10. OOOCHOBBIBAETCA JICJICHUE KOMMEPUECKUX OPTaHU3AIluN Ha MaJible, CPEHUE
W KpYIHBIE, UYTO TIO3BOJIICT ONPEACIHTh, ITIPaBOBOM CTaTyC BEPTHUKAILHO-
WHTETPUPOBAHHBIX OpraHU3aIMH C Y4ETOM HHTEPECOB OTpaciieii skoHoMuKH. [Ipemiaraem
KPUTEPHUSIMHU TAHHOH KJIaCCU(DUKAIIUKM CUYUTATH CICAYIOUINE: 6bIPYUKA OP2AHUZAUUU OM
peanuszayuu mosapos (padbom, yciyz) u uucieHHocm b pabomuuros opzanuzayuu. [lon
MATBIMU KOMMEPUECKUMU OP2AHU3AUUAMU MOKHO PACCMAaTPUBATh TAKKE OpraHU3allNu,
rJie TpeANPUHUMATENb ITPEUMYIIECTBEHHO caM y9acTBYET B IPOIECCe MPOU3BOICTBA,
OCYIIIECTBJISII B COOTBETCTBUHM C 3THUM MpodeCCHOHATBLHO-TEXHUYECKUEe (PyHKIUH, a
TOPTOBBIC M OPraHU3AIlMOHHBIC (PYHKIIUU JIOKATCS B OCHOBHOM Ha TIJICYH WICHOB €r0
ceMbi. CpeOoHumu MOXHCHO cUYumamp TaKUE OpraHu3aluu, TAC JACSITEIbHOCTD
MpeanpUHUMATENIsI, HECMOTPS Ha TO, YTO OH 3aHAT B IIpOlleCCe IPOM3BOJCTBA, HE
OTpaHUYMBACTCS UCKITIOUNTEIIHFHO IMTPOU3BOJCTBOM HJIH HETIOCPEICTBEHHBIM JIOCTHIKEHU EM
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KaKUX-JIMOO pe3yJbTaToB, a B OOJIbILIEH CTENEHU PacHpOCTPAHSIETCS Ha BBIMOJHEHUE
MEHEDKePCKUX (YHKUUM, HaeM paObOTHUKOB. Kpymuvimu Modxcno cuumamsb Takue
OpraHu3aluy, TJE CaM NPEANPUHAMATEINIb HE IPUHUMAET HEIOCPEICTBEHHOIO YYaCTHsI B
IPOU3BOJICTBE, & BHIMOJIHAET yIpaBlieHUeCKue QYHKIHNH, JIUOO BHOCUT OONBIIYIO YaCTh
aKTUBOB OpTraHMU3allUM, HAJIMYME CIYyXObl MO HaiiMy paboTHUKOB. B a3TOl cBsi3u
MpeIaraeTcs 3aKpenuTb HOPMY O MAJIBIX, CPEAHUX U KPYITHBIX OPraHU3alUsIX BO BTOPOM
a63anen. 2 cr. 85 'K KP, myTtem ee u3noxeHus: B CIEAYIOMICH pEJaKLUU: «,0pUouyecKue
qUYa, ANAWUEC KOMMEPUECKUMU OpP2AHU3AYUAMY, NOOPA30eNsAIOmMcs HA Maible,
cpeoHue U KpynHole Kommepyeckue op2anuzayuu. Kpumepuu omnecenus iopuoudeckux
JUY K MATblM, CPeOHUM U KDPYNHbIM KOMMEPYECKUM Op2aHu3ayusam Onpeoensiomcs
CReYUanIbHbIM 3AKOHOMY.

11. OOGOCHOBBIBAETCS, YTO 3AKPBITHIN MEPEUEHb KOMMEPUYECKUX OPraHU3aluil B
Keipreizckoit Pecny0uke 6611 HEOOX0IUM C Y4€TOM COOTBETCTBYIOIIETO UCTOPHUUECKOTO
KOHTeKCTa. B 3ToM ciyuae 3akoHomarenb B Keipremckoit Pecnybnmuke mcxomun w3

AKOHOMHYECKOW 3HAYMMOCTH KaXKIOW M3 3TUX POpPM B CHUCTEME CBOOOJHOTO PhIHKA B
YCIIOBHSIX OOPETEHUSI HE3aBUCUMOCTH. Y YUTHIBAs, YTO C MOMEHTA BBEJICHUS B JICUCTBUE
yactu nepBoii ['paxxnanckoro koaekca Keipreizckoit Pecriyonuku npouuio 6onee 20 rner,
TpeOOBaHUE O 3aKPBHITOM I[E€peYHEe KOMMEPUECKUX OpraHu3aluil sBJISIETCS HE
3(pHEeKTUBHBIM C TO3ULMUN MPHUBJICUYCHUS HHOCTPAHHBIX HMHBecTHIMi. HekoTopsie
OpPraHU3allMOHHO-TIPABOBBIE (POPMBI HE BOCHPHUHATHI KBIPTBI3CTAHCKUM OOIIECTBOM
(KOMMaHIMTHBIE TOBAPUILIECTBA, COracHO JaHHbIM Harctarkoma o coctosiHuio Ha 21
rOJl HE 3apEruCTPUPOBAHBI HU Pa3y), U HE COOTBETCTBYIOT TpeOOBaHUIM phiHKA. COrsacHO
IIPUHLIUIIAM PEIHOYHOW YKOHOMUKHUBCE NPOUCXOAAIINE B HEHU IIPOLIECCH OCHOBBIBAKOTCS
Ha CBOOOJHOM IpeIIpuHUMATENHCTBE. BRIOOP BUa AEATEIBHOCTH, CIIOCOOBI €€ BeACHUS
OTIPEJIEISIFOTCS B KAKJIOM KOHKPETHOM ClTydae CaMUM MpepUHUMAaTeNieM, 0e3 yKazaHUi
«cBepxy». Paszymeercs, BcE€ NEPEYUCICHHOE HE  JIOJDKHO IPOTUBOPEYUTH
3akoHoAaTenbCcTBY  Kbipreizckoit  Pecnyonuku. CyniecTBoBaHHE  MHOT000Opasus
OpraHU3allMOHHO-TIPABOBBIX (OPM KOMMEPUECKMX OpraHu3aluii, Kak IOKa3bIBaeT
MUPOBasi MPAKTUKA, ABJISIETCS OCHOBHBIM yClIOBUEM 3G PEKTUBHOTO PYHKIITMOHUPOBAHUS
PBIHOYHOM SKOHOMHUKH B JTFOOOM TOCYIapCTBE;

12. Ilpennaraercs U 0OOCHOBBIBAETCS BKJIIOUEHUE B MEPEUCHb KOMMEPUYECKUX
OpraHu3aluil TakKUX OpPraHU3aIMOHHO-TIPABOBBIX ()OPM KaK XOJIJIMHTU M KOHIIEPHHBI,
MOCKOJIBKY OHH IIPEICTABIISIOT COO0M MpuemiieMble (OpMbI 00bETUHEHUSI KOMMEPUYECKHIX
opranu3amnuii. [lpu >TOM mnpeanaraercs HUCKIIOYUTh W3 TMEPEUHS XO3SMCTBEHHBIC
TOBAPUIECTBA 000K X BUJOB U OOILIECTBO C IOMOJHUTEILHON OTBETCTBEHHOCTBIO, KaK HE
HaIlIeIMX OOMIMPHOTO MPAKTUUYECKOTO MpUMEHEHUs. Tak XOJJAUHTaMHU SBIISIOTCS
KOpIIOpaTHBHBIE 00BEIMHEHM 1, 00J1a/1aAt0IINE TPU3HAKAMH OPTraHW3allMOHHOTO €NHCTBA.
OHM O3HayarwT, 4YTO OOBECIAUHEHUE IOPUJIUYECKUX JIMIL, OOpa3yIolUX XOJIIUHT,
NpeAcTaBiIsieT co00l eaUHBI OM3HEC, TJAE YYAaCTHUKU XOJIIUHTA OCYIIECTBIISIIOT
COITIACOBAHHYIO JIE€ATEJIIbHOCTh, BBICTYNAIOT HA PBIHKE KaK OJWH XO3SAWCTBYIOLIUU
CyOBEKT, U MPOBOJAT €IUHYI0 MHBECTULIMOHHYIO, (DMHAHCOBYIO, KaJIPOBYIO, HAy4YHO-
TEXHUYECKYH0, TEXHOJIOTUYECKYI, MPOU3BOJICTBEHHO-XO3IMCTBEHHYIO IIOJIUTUKY.
Konuepn cuntaercs Haubosiee pacnpoCcTpaHEHHON U pa3BUTOM (HOpMON UHTETpaluu
KOMMEpUYECKUX opranuzanuii. [Ipm 3TOM KOHLEPHBI — OJJHA U3 CaMBIX CJIOKHBIX (opM

15


https://ktonanovenkogo.ru/voprosy-i-otvety/predprinimatelstvo-chto-ehto-takoe-vidy-funkcii.html
https://ktonanovenkogo.ru/voprosy-i-otvety/predprinimatel-kto-ehto-takoj.html
https://be5.biz/terms/u7.html
https://be5.biz/terms/r13.html

oObeuHeHUs. VX 0COOEHHOCTh B TOM, YTO OHHM BKJIIOUAIOT B C€0S KOMMEPYECKHE
OpraHM3ally U3 Pa3HbIX OTpaciie, TaK, HalpuMep, MPOU3BOJICTBEHHBIEC, (PUHAHCOBEIE,
TPAHCIIOPTHBIE M TOPTroOBhIe opraHu3anvu. OJHUM U3 BAXKHBIX NMPU3HAKOB KOHIIEPHOB
SIBJISIETCSI €TUHCTBO COOCTBEHHOCTH OOBEAMHEHUSI KOMMEPUYECKUX OpTaHU3alNi, OJHAKO
YYaCTHUKH  B3aMMO3aBUCHUMBl MO  CYIIECTBY OSKOHOMHUYECKHUX  OTHOIICHUM.
O60CHOBBIBAETCS, UTO XOJAUHT U KOHIIEPH OYIyT pelarouuMu GopMaMu KOMMEPUYECKHUX
opranu3zanuii. OHU CIIOCOOHBI CO3/1aTh BO3MOKHOCTH JIsl OECIIPENATCTBEHHOTO PAa3BUTHUS
MpeaNPUHUMATEILCKOM WHULIMATUBBI, OBICTPO pearupoBaTh Ha Majeiire KoieOaHus
KOHBIOHKTYPHI pIHKA, IEPEUTH Ha 00JIee KOHKYPEHTOCITOCOOHYIO MPOAYKITNIO, TOBAPHI,
yciayrd u paboTel. OHM TakXe CIOCOOCTBYIOT OpraHM3alliyd KPYyMHOMACIITaOHOTO
MPOU3BOJICTBA 32 CYET IMPHUBJICUYCHHS JOMOJHUTEIBHBIX (DUHAHCOBBIX PpPECypCoOB
napTHepoB. Takum 00pa3om, perraeTcs TakKe 1 Takasi mpoOsiemMa, rjae mpeayCMOTpEHHbIE
['paxxmanckuM koaekcoMm Keipreizckoit Pecniybnuku oObeHEHNs] OpraHu3aluii MOTyT
CO3/1aBaThCS JIUIIIH B BU/I€ HEKOMMEPUYECKUX OPraHu3allnil (accolraiuii 1 COr30B), UYTO
HE MPUBJIEKATEIBHO AJI PA3BUTHUS MPEITPUHUMATEILCKON 1eATEIbHOCTH;

13.  OOGocHOBBIBaeTCS MpeAsioKeHHE 00 HCKIIOYEHUHM BHUHBI KakK YCJIOBUS
HACTYIUICHUSI TPaKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH IOPUIAMYECKOrO JHIA T10
HECKOJIbKMM OCHOBaHUsIM. T ak, B paboTe JJOKa3aHO, YTO IOPUINYECKOE JIUIIO HE SBIISETCS
CyOBEKTOM IpaskIaHCKO-TIPABOBOI OTBETCTBEHHOCTH, K HEMY MOTYT MPUMEHSITHCS JIUIIIb
MEpBI IPAKIAHCKO-TTPABOBOro BO3AeicTBUSL. JINIIIb MOCIeAHNE MOTYT OBITH TPUMEHEHBI B
OTHOIIICHUH IOPUIMUYECKOTO JIKIla TPY HAJTMYUHU IBYX YCJIOBUN: HACTYMUBIINE BPEIHBIC
MOCJIEeICTBYS (HaJTU4Ke Bpe/ia), U MPUUNHHO-CIICICTBEHHAS CBS3b MEXy HACTYMHUBIINUM
BPEIOM U IOPHAMYECKUM JTUIIOM. T akum 00pa3oM, CHUMAETCSI TIMCKYCCUOHHOCTh BOIIpOCa
O TOHSTUU U 3HAYEHWHM BHUHBI B COCTaBE TPAXKIAHCKOTO MPaBOHAPYIICHUS IS
IOpuIMUeckux JuIl. [loCKOIBKY TPUHIIMIT BUHBI TPHUCYI] (PU3UUYESCKUM JIHUIAM, IS
MPUMEHEHUS MEP 10CTATOYHO (haKTa HApyILIEHUs 00sA3aTEIbCTBA TN 00 MPUUMHEHHS Bpea
(ycraHoBlIeHHE OOBEKTHBHOW OTBETCTBEHHOCTH). OCHOBaHHMSMH OCBOOOXKICHUS
IOPUINYECKOTO JHUIA OT MPUMEHEHUs MEp BO3ICHCTBUS MpeJiaraeM CuMTaTh Clyvaw,
00CTOSITENIbCTBA HEMPEOA0TUMON CUIIbI UM YMBICEI MOTEPHEBILIETO;

14.  BBISBIICHO, YTO TOCYAAPCTBEHHAS PETUCTPAIHS CO3JIaHUS FOPUTNUECKIUX JTHI]
MPEJCTABISIET COOOM CIOXKHBIM IOpUIUYECKUN MeXaHu3M. Ero CTpyKTypHBIM U
CYIIHOCTHBI aHalMW3 TIO3BOJUJI YCTAaHOBUTH P OTPUIATEIbHBIX MPU3HAKOB,
CBUJICTEIBCTBYIOIUX 00  HCKJIIOYUTENIBHOCTH  PErucTpauuu:  NyOJIMYHOCTb
rOCy/IapCTBEHHOM perucrpauuy, BMENIATEIbCTBO B MPOIECC YACTHBIX HHTEPECOB,
CIMHCTBEHHOE  JIOKA3aTEJIbCTBO  CO3JaHUS  IOPUAMYECKUX  JIMI[, OTCYTCTBHUE
YpETyJIMpPOBAHHOTO TOpsiiKa oOpa3oBaHUs 000COOJEHHONW HWMYIIECTBEHHOW O0asbl
YUpexKIaeMOTro I0pUINYECKOro Julla. BMecTe ¢ Tem, rocy1apcTBO Ha CTaJAUK PETUCTPALN
HE MPOBEPSET YUPEAUTEIbHBIC JOKYMEHTHI OpTaHU3aIUi U HE HECET OTBETCTBEHHOCTH 32
ux cojaepkanue. Ha mpakTuke co CTOPOHBI FOCYAapCTBa OCYIIECTBISAETCS (hopMalibHAS
MPOBEPKA 3aKOHHOCTU CO3aHUs, IOPUINYECKHUX JIUIl, @ B BEJACHUHU PETUCTPUPYIOLIUX
OpraHOB OCTaJICsl JUIIb Y4YeT CBeJAeHWM B EJMHOM TOCyIapCTBEHHOM peecTpe
IOPUINYECKUX JIUII U BhIIaya HH(OpMaluu U3 Hero. B pe3ynbrare mpoBeAeHHOT0 aHalu3a
MPOLEIYPhl TOCYAAPCTBEHHON PETUCTPALINU IOPUIMUECKUX JIUII MPEAaraeTcsl CAeaTh
YOPOIIEHHBI TMOPSAAOK TOCYJIAPCTBEHHOW PErHCTpalli, C IEJIbl0 TPHUBICYCHUS
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MHOCTPAHHBIX JIUI U KanutaioB. OOOCHOBBIBAETCA, YTO MPOILEAYPY FOCYAapCTBEHHON
perucTpanuu HeoOX0JMMO CBECTH K MOJaue YBEIOMIICHHS B PETHCTPUPYIOUIUN OpraH o
CO3JaHNM HOPUANYECKOrO JULA. B KadecTBe ynmOJIHOMOYEHHOrO OpraHa IpejiaraeM
ONpPEACIUTh HAJIOTOBBIE OPTaHbl, MOCKOIbKY B KOMIIETEHIIUIO, KOTOPHIX BXOAUT BECTH
Y4ET HaJOromiIaTeNbIIMKOB. 3AKOHHOCTD K€ COJIEPKAHUS YUPEAUTEIbHBIX JOKYMEHTOB
HEOOXOIMMO TMPEAOCTaBUTh HOTapUycaM, IOCKOJIbKY HEOOXOAMMOCTh IMOJadu
HOTapUaJibHO 3aBEPEHHBIX YUYPEAUTENBHBIX JOKYMEHTOB B PETUCTPUPYIOLIUN OpraH
ABJISIETCS 00s13aTEIbHBIM TPEOOBAaHUEM. DTO MO3BOJIUT PELIUTh B JaHHOU cepe 1enbii
KOMILJIEKC BOMTPOCOB OIOPOKPATU3ALINH, CBSI3aHHBIX C PETUCTPALIUEH IOPUIUYECKUX JUII.

JInunblii BKJIaa couckartesi [[uccepramys mpeacTaBisieT cOO0H caMOCTOSTEIIBHO
BBIMIOJTHEHHOE HAy4YHOE KCCIIEIOBAHHE HAa OCHOBE KOMIIJIEKCHOTO aHaliM3a Mpolsem
MPaBOCYOBEKTHOCTHU IOPUANYECKHUX JIUI] KaK CyOBEKTOB IPaKJaHCKUX MIPABOOTHOILICHU,
0a3upyroerocss Ha OOIMIMPHOM TEOPETUYECKOM M MPAKTUUECKOM MaTepuajie. ABTOPOM
c(hOpMyIMPOBaHBI OCHOBHBIE MTOJIOKEHUS JUCCEPTAIMHU, BBIHOCUMBIE Ha 3aIIIUTY, KOTOPBIE
COCTaBJIAIOT €r0 HOBU3HY M NPAKTHYECKYIO 3HAUYMMOCTbh. J[UCCEpTaHTOM MpOBEJECHA
paboTa Mo aHaJU3y U CUCTEMATU3alUU JOKTPUHAIBHBIX U HOPMAaTUBHBIX HICTOUHUKOB,
KacaroluXxcs Npo0JIeMaTUKU HHCTUTYTa ropuarndeckux iul B Keipreizckoit PecnyOnuku,
0000I1IeHBI CYILIECTBYIOIINE B IOPUIUUYECKON HayKe TEOPETUUYECKHUE MOIX0Abl. BriepBbie
pa3paboTaHbl TEOPETUUECKUE TTOJIOKEHU S [Tl ONTPEACIICHUS TOHSTUSI FOPU I YECKOTO JIMIIA
Hapsay ¢ kiaccupuKanueil IopuInIecKrx JIUII.

AnpoGanusi W BHeApeHHe pe3yJabTaToB. Jlucceprauus o0cyXknagach Ha
3acemanun Kadenpsl «HOpucnpyaeniuuy MexXayHapoaHOW akaJIeMUU YIpaBJICHUS,
npaBa, (uHaHcOoB U OusHeca. OCHOBHBIC TOJIOKEHHUS W BBIBOJIBI JUCCEPTALNU
JOKJIA/IbIBATUCh U OOCYXXJTAIHCh aBTOPOM Ha Pa3IUYHBIX HAYYHO-TIPAKTHUYECKUX
KOH(EpeHIUsIX, B YaCTHOCTU: MexayHapoHasi HayuyHasi KOHpepeHIUsl « AKTyaJbHbIe
Hay4HBIC UCCIIEIOBaHKS B COBpeMeHHOM Mupe» (YkpaunHa, T. [lepesicinaB-XMenbHUIIKUH,
aBryct 2020), MexnyHapoaHass Hay4yHas KOH(pEpeHIUs «AKTyalbHble Hay4YHbIE
uccae0BaHus B coBpeMeHHOM Mupe» (Y kpauHa, T. [lepesicinaB-XmMenbHUIIKUH, CEHTSIOPH
2020), a Tak>Ke HAIUIA OTpakKeHHE B MyOIMKAIUAX JUCCEPTaHTa MO TEME MPOBEACHHOTO
UCCIIEIOBAHMUSI.

ITosHOTA OTpa:keHUsi pe3yJbTaTOB McciaenoBaHus. [lonoxenus auccepranuu
MpPEJACTABICHb B HAy4YHbIX MNYOIMKalUsSIX [OUCCEPTaHTAa IO TEME MPOBEACHHOIO
uccienoBanusa. OCHOBHBIE IOJOKEHHS, BBIBOJAbI U PEKOMEHIAUWUM W3JI0KEHBI B
OIyOJIMKOBAaHHBIX pab0oTax: B 2 y4eOHBIX, METOAMYECKHUX U MPAKTUYECKUX TOCOOUSIX, B 32
Hay4YHbIX MYOJUKAIMUSAX B OTEUECTBEHHBIX M 3apyOekKHbIX M3JaHUSX. Pe3ynpTarbl
MPOBEJICHHOTO NCCIIEOBAHUS BHEPEHBI B yU€OHBIN MPOIIECC MyTEM UX UCIIOIb30BAHUS
MIPY YTEHH U JIEKITUi, pa3paboTke yaeOHO-METOAMIECKHX TOCOOUH, ITOITOTOBKE MPAaBOBBIX
JOKYMEHTOB IO CO3aHUIO IOPUINYECKUX JIUIL (YCTaBbl, YUPEIUTEIbHbIE JOKYMEHTHI) U
MPaBOBOMY COTIPOBOXKIICHHIO UX ACATEIHHOCTH (JTULICH3UH ).

Crtpykrypa n 00bem auccepranmu. Jluccepraius COCTOUT U3 BBeACHUs, 4 TJaB,
11 maparpadoB, BBIBOJIOB M CIHUCKA UCIOIB30BAHHBIX UCTOUHHUKOB.

OCHOBHOE COJEP)KAHUE TUCCEPTALIUU
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Bo BBeaeHum 00OCHOBBIBACTCS aKTyaJlbHOCTh W HaydHasd HOBH3HA TEMBI
HCCIICIOBAHUSA, IIOKa3aHa CBSI3b TEMBl JUCCEPTAllUU C KPYNHBIMA HayYHBIMHU
mporpaMMaMH, OMPEACIAIOTCS 1€MW 3aJa4d  HCCJIEAOBaHUs, TMpeAcTaBleHa
SKOHOMHYECKAsl 3HAYMMOCTh IOJYYSHHBIX PE3yJIbTaTOB, IpaKTHUYeCKas 3HAYUMOCTH
HccleIoBaHus, (GOPMYJIHUPYIOTCS TOJIOKEHHS, BBIHOCUMBIE Ha 3aIlUTy, OMPEACNIsIeTCS
TEOpPETUYECKasT U METOI0JIOTHYECKasi OCHOBA AUCCEPTAIlMH U, IPUBOIITCS CBEACHUSA 00
anpoOanuy pe3ybTaToB, CTPYKTYpe U 00beMe TUCCEPTAIUU.

IlepBas rinaBa « KoHuenryajbHble 0 CHOBBI IPABOBBIX YYeHHl 0 IOPUIHYECKHUX
JIMIAX» COCTOSIIAs U3 TPEX Pa3/IeoB MOCBSIIEHA UCCISIOBAHHUIO BOIIPOCA O TOM, KaKHe
CYIIECTBYIOT IMPABOBBIC TEOPUHM O HOPHUANYCCKHX JHIAX M KaKue TMOJYYHUIU CBOC
nanpHeiee pautre. (OOO0OIIEHHBIN aHATN3 MTO3BOJIMI aBTOPY BBIJICTUTH OCHOBHBIE
TEOPUU O IOPUIUYECKHUX JIMIAX U PACCMOTPETh KOHIIEMIHUIO IOPUAMYECKOTO JHulla B
COBpPEMEHHOM TIpaBe.

B nepeom paszoene nepeoii 2naevt «Knrwueevie meopuu o 10puouiecKkux auyaxy
MpOBEICH 0030p IUTEpaTypbl W HMCTOYHHUKOB, C IIENBIO TOATBEP)KICHUS, UYTO B
COBPEMEHHOW MpPaBOBOW HayKe 3HAYMTEIIBHOC BHUMAaHWE YACISICTCS HCCIICIOBAHUIO
MpoOJIeMaTUKH, CBSI3aHHON C YUEHHEM O IOPUIUUYECKUX JIUIIaX.

B pa3paboTKy 0CHOB TeOPeTHYECKOT0 H TPa’kAaHCKO-MPaBOBOT0 MOAX0a K
PACCMOTPEHHUIO MPABOCYOBEKTHOCTH FOPUANYCCKHUX JIMI] BHECIN CYIIECTBEHHBIN BKJIA]
oreuecTBeHHble yueHble: U.1. ApaGaeB, 3.)K. beitiuemoues, b.1. bopybamos, T.U.
I'anueBa, K.T. Myp3zabekoBa, C.K. HacbOekoBa, A.H. Huszoa, H.O. Ilak, H.P.
Pozaxynosa, I11. /1. PeickynoB, A.B. Ten, b.T.Tokrobaes, A.K.Xammumonsa, 3.Y. Yukeera
v Jip.

JlaHHO# TeopeTUYEeCKOH MpoOIeMe TOCBATUIIN CBOM Pa0OThI TAKUE BBIAIOIIUECS
ropucThl kKak M.M. Arapkos, 3.A. AxmetbsiHoBa, C.H. bpatyce, A.B. Beneaukros, 10.C.
I'ambapos, /.M. I'enkum, JI.JI. I'epBaren, B.I'. I'pubanos, H.JI. {roBepnya, O.C. Hodde,
@.C.Kaparycos, H.B. Ko3znosa, H. M. Kopkynos, O.A. KpacaBuuko, M.!. Kynarus,
C.I1.Mopo3, Ix.C.Myprazakynos, B.A. PaxmunoBuy, M. T.Paymnosa, E.A. Cyxanos, O.H.
Canukos, B.A. Tapxos, l0.K. Toncroir, E.H. Tpy6Genkoii, b.b. Uepenaxun, u MmHOrue
npyrue. Mccme1oBaHuo M pa3BUTHIO MPABOBOW KOHCTPYKITUH ITPABOCTIOCOOHOCTH OBLITH
nocBsiieHbl  QpyHaameHTanbubie Tpynabl A.B. beneaukroBa, C.H. bparycs, B. IL.
['pubaHoOBa U APYTUX ITUBUIIUCTOB.

B cBsi3u ¢ TeM, UTO HOPUAMYECKHUE JUIIA SBIISIOTCSA KIOUYEBBIMA CYOBEKTaMU B
roCyZIapCTBE C Pa3BUTOM IKOHOMHYECKOM CUCTEMOM, OOIETEOPETUUECKUE UCCIEA0OBAHUS
JTAHHOTO BOIIPOCA JIOJKHBI UMETh CPAaBHUTEIHHO-TIPABOBYIO HAIIPaBIICHHOCTh. M3ydeHue
pPa3IMYHBIX  TEOPUU  IOpUAWMYEcCKoro  juma  (Teopus  QUKIOUHA,  TEOPHS
«TepCOHU(DUIIMPOBAHHOM 1€, OpTaHUYECKasi TEOPHS, peaTUCTHUECKasl TEOPUSI, TSOPHS
KOJIJIEKTHBA, TEOPHUSI TOCYIapCTBa, TEOPUS JUPEKTOPA, TEOPHUS COLIMATBLHON pealbHOCTH,
TEOPUS COIUATBHBIX CBS3EH U . ) TO3BOJIIET TOBOPUTH O TOM, YTO K FOPUIUUECKOE JTHUII0»
— 3TO Kareropwus, 0003HAYArOIIas CaMOCTOSITCIIBHBIM UCKYCCTBEHHBIN CyOBEKT IIpaBa ¢
(UKIIMOHHON MPUPOAOH co31aHus U DYHKIIMOHUPOBAHUSI.

OcHoBHas Hay4YHas TPoOIIeMa, BHI3BIBAOIIAs HAUOOIBIINE AUCKYCCHU - 3TO BOIIPOC
O TOM, KTO HWJHM YTO SIBJSETCS HOCUTEIEM CBOMCTB IOPUAMYECKOW JIMYHOCTH, T.€.
cyOcTpaToM IOpUINYECKOTo JIuIla. B 3aBUCHMOCTH OT OTBETa Ha BOIIPOC O TOM, YTO CTOHUT
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3a MOHATHUEM IOPUAUYECKOrO JIMIA, Pa3JIUYHbIE TCOPUU IOPUIAUYECKOrO JIUIA MOYKHO
pa3enuTh Ha ABE OOJIBIIKE TPYIIIBI: KOHICTIIIMH, OTPUIIAFOIIHNE CYIIIECTBOBAHNE HEKOETO
peasbHOro CyOBeKTa €O CBOWCTBAMHM IOPUAMYECKONW JIMYHOCTH, U KOHIEMIUH,
MPU3HAIOIIME CYIIECTBOBAHUE HOCUTEISI TAKUX CBOMCTB.

K nepBoii rpynie teopuii otHocutca koHuenuusa @.K. CaBunby, cTaBImas oqHOM U3
NMepBhIX (YHIAAMEHTAIBHBIX TEOPUN IOPUIUYECKOTO JIMIlA W TOJyYUBINAsS Ha3BaHHE
«teopun pukiumy. Bropas rpynmna Teopuii IOpUINYECKOTO JIMIA UCXOAUT U3 TE3HCa O
pPEAbHOCTU  CYILIECTBOBAHUS IOPUJUYECKUX JIMI[ KaK JICUCTBUTEIIbHBIX, a HE
BBIMBIIIIJICHHBIX 00pa3oBaHuil. [Ipy 3TOM OCHOBOITOIOKHUK « OpPTraHUYECKOi Teopum» @.
['upxe ynoao0:1s1 FOpHANIECKOE JIUIIO YeTTOBEYCCKOM TUUYHOCTH, TOHUMAs €70 KaK HEKYIO
COIO3HYIO JINYHOCTb, COIMAIBHBIA OpraHU3M, OTJIMYHBIA OT CyMMbI YYaCTBYIOIIUX B
coro3e Jofed. PaccCMOTpEHHBIE KIIFOUEBBIE TEOPUU HOPUIMYECKOIrO JIMIA MO3BOJISIOT
BBIICIUTh HECKOJBKO ONPEICISIONINX BOMPOCOB, HA KOTOPHIE JIOJPKHA OTBETUTH
IOpUIMUeCKas Hayka. Bo-TIEpBBIX, SBIAECTCA JIM IOPUIAYECKOE JIUIO PEATBHBIM
cyobekToM? Bo-BTOpBIX, 001a1a€T TM FOPUINYECKOE JTUII0 CAaMOCTOSATEIbHON Bojei? B-
TPEThUX, MOKHO JIU UACHTU(PHUIMPOBATH IOPUIUIECCKOE JTUIIO C TPABOBBIM OTHOIICHUEM?
OTBETHI Ha 3TU BOIPOCHI 1aTyT BO3MOKHOCTh PA3BUBATH TEOPUIO FOPUANYECKUX JIUIL U
MO3BOJIAT PEUIUTh Pl MPAKTUUECKUX MPOOJIEM, CBS3aHHBIM C y4aCTHEM IOPUANYECKUX
JIAI B TPAXKIAHCKO-TIPABOBBIX OTHOIIIEHUSIX.

Jymaetcsi, 4To 0003HaUYEHHBIC B XOJIE€ MCCIICIOBAHUS TCOPUM IOPUINUECKOTO JTUIIA
MpoOJieMbl CIIEIyeT pellaTh HE C MO3UIHMHU CyObeKTa MpaBa, a HUCXOId U3 HAIUYUS
dbeHoMeHa IOpUIMYECKOro JIMlla B COIMAIbHOW M MPABOBOU JEUCTBUTEIBHOCTH, KaK
Moe 3(P(HEKTUBHOTO MPABOBOT0 B3aUMOICUCTBUS. [Ipu TakoM moxo/1e I0pUaNIYECKOe
JIAII0 TPEJICTABJISETCS B BUJIE A0CTPAKTHON KOHCTPYKIIMHU, KOTOPAsi CIIOCOOCTBYET TOMY,
YTO pa3Iu4Hble CyOBEKTHI TIpaBa dYepe3 HEro peaju3yloT CBOM HHTEPEChl U
YAOBJIETBOPSIOT MOTPEOHOCTH. B TaHHOM cilydae OHO, OYEBHUAHO, HE 00JIalaeT BCEMU
MPU3HAKAMU IPABOBOM JIMYHOCTH, IMOCKOJIbKY HE MIPUHAMJICKUT MUPY MaTEpUATIBHOMY .
CoOTBETCTBEHHO, OTBET HA BOIIPOC, 00JIaIaeT JU IOPUIMUECKOE JIUI[0 CAMOCTOSTEIbHON
BOJICH OTITaIa€T €CTECTBEHHBIM 00pa3oM. B manHOM ciiydae, ckopee, peub JOJKHA UJITH O
TOM, YTO OPUIMYECKOE JIMIIO BBICTYMAET TOW IUIOMIAJKOM, HA KOTOPOU MPOUCXOAUT
CTOJIKHOBEHHUE BOJIb, C OJHOW CTOPOHBI - YYPEOUTENEH, a C APYrOW CTOPOHBI —
3aKOHOJIATEIIs, KOTOPBIN ONPEACIISET MPABOBBIE PAMKM peau3aluy €ro npaBomounii. B
pe3yJibTaT€ ATOr0  CTOJIKHOBEHUSI MPOUCXOJUT  ONTUMH3ALUS B  NPUHSATUU
COOTBETCTBYIOIIUX PEIICHUM MO/ BIUSHUEM OOBEKTUBHBIX ()aKTOPOB MMPABOBOW CPEJIbI, B
KOTOpOM TPOUCXOJUT TpaBOBas KOMMYHHKalus sl HauOonee 3(HGHEKTUBHOIO
B3aUMO/ICH CTBHS CYOBEKTOB IMpaBa. [Ipu 3TOM Te MIu WHBIC OTHOIICHUS, BOJICHU3bSIBIICHUS,
JeSTHUS TPEACTABIIAIOT COOOM SBJICHUS, TOCPEACTBOM KOTOPHIX (PEHOMEH FOPUANIECKOTO
JUIia TPOSIBIISET ce0si B pealibHOCTH.

Bo emopom pazdene nepeoii enagvi «FOpuouueckoe nuyo Kax npasosas QuKyusy
HAQYMHAETCSl C T€3UCa O TOM, YTO, YTO KAaTErOPUM BBIMBICIIA U TIPEANOIOKEHHS B IIPABE
MMEIOT MHOTOBEKOBYIO HCTOPHIO, KOTOPas CPAaBHUMA IO MPOAOJIKUTEIIBHOCTH C UCTOPUEH
pa3BUTHA CaMOro IpaBa. TeOopeTHUECKME B3MNISAAbI HA HHUX, a TAKXKE OTHOIIECHUE
W3MEHSUIMCH U CKJIA/IBIBAJIMCh B CUCTEMY BEKAMMU, IIPH 3TOM HA MPOTSHKEHUU BCEU MCTOPUU
CBOETO CYIIECTBOBAaHUS K (PUKITUSAM HAOJIFOAaI0Ch HEOTHO3HAYHOE OTHOIIICHUE Ha TPaHU
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OTPULIAHUS UX POJIY U BO3MOKHOCTH MCTIOJIb30BaHUSA B IpaBe. Bo MHOTOM 3TO CBsI3aHO ¢
caMoil TPUPOJON ATUX SBJICHUM: (PUKIUSI - B OyKBaJIbHOM IEPEBOJAC C JATHHCKOTO
03HAYaeT «BBIMBICEJI, HEYTO HECYIIECTBYIOIEE, HEPEATBHOEY .

FOpuanueckas pukus - ocodboe CpeaCTBO IOPUANIECKON TEXHUKHU, 3aKPEIJIEHHOE B
HOPMATUBHBIX IPAaBOBBIX AKTAX M MCIIOJB3YEMOE B IOPUJINYECKOW IPAKTUKE KAk
HOPMAaTUBHOE IIPEANMCAHUE, BBIPAKAIOIIEECS B IPOBO3INIAIICHUN CYIIECTBYIOLIAM
0OCTOSITENIbCTBA, B JEUCTBUTEILHOCTH HE HMMEIOIIETO MECTa, U HECYIIECTBYIOUIUM B
JAENUCTBUTEIBHOCTH MPOU3OILIEIIEr0 COOBITHS, TOCPEACTBOM KOTOPOro 3aBEI0MO JIOKHOE
MOJIOKEHHE, CTaBIIEe O0IIC00sI3aTeNIbHBIM, YCIIOBHO MPU3HAETCS UCTUHOM, BO3MOKHOCTh
ONPOBEPKEHUS KOTOPOM, KaK MPABUIIO, HE UMEET HUKAKOIO IOPUINYECKOTO 3HAYEHHUS.
Opuanueckas ¢puxkuus mpeacraBisieT co00il MPaBOBYIO KaTETOPUIO, UCIOIb30BAHUE
KOTOPOM B 3aKOHOJIATEJbHOW U ITPABOIIPUMEHUTEIBHON IIPAKTUKE OCYILECTBIISICTCS YKE
Ha MPOTSHKEHUU MHOTHX BEKOB. M criosb3ys GUKIIMIO, 3aKOHOIAaTelIb SKOHOMUT MPaBOBOM
MaTepuai, pacupoCTpaHss OJUH U TOT K€ IMPABOBOW PEXKHUM HA HECKOJIBKO MPABOBBIX
SBJACHUM. MOXKHO COTJIAaCUTBCS C TEM, YTO IOpUAUYECKHE (UKIIMH CXOIHBI C TaKOM
MaTeMaTUYECKOW KATEropuer, KaK MHHUMBIC BEJIMYMHBI - HE CYIICCTBYIOIIHUE B
JNEMCTBUTEIIBHOCTH, HO IMO3BOJIAIOLIME PEIIaTh CaMble Pa3HO0Opa3Hble MPUKIIATHBIE U
TEOPETHUYECKUE 3a]Ia4U.

K nocromnctBam Teopuu (GUKIHUHM CIEAYET OTHECTH TO, YTO OHA OOOCHOBBIBAET
OTCYTCTBHE IOPUIAUYECKOIO JHIA KAK TaKOBOIO, IIPU3HABAS €r0 3aKOHOJATEIBHO
3aKperyIeHHON (POopMON OCYIECTBICHUS XO35MCTBEHHOM NESTEIIbHOCTH; HAJESIET ATy
dbopMy NOpaBOCYOBEKTHOCTbIO M BBOJMT €€ B TIpaXIaHCKUl 00OpOT B KayecTBE
CaMOCTOSITEJIbHOTO, HE3aBUCUMOIO OT €ro ydpeauTeled cyObekTa, 00J1a1aroliero
000COOIEHHBIM UMYIIIECTBOM.

Kareropus ropuaudeckoro jiuiia Obuia BBEICHA B HAYYHBIN U MPaKTUYECKUI 000pOT
U1 TOTO, YTOOBI, BO-IIEPBBIX, TOJUEPKHYTh JIMYHBIN XapakTep 00pa3oBaHus, KOTOPOE HE
SIBJISIETCSI YEJIOBEUYECKUM UHANBHUIIOM; BO-BTOPBIX, OTTEHUTh OCOOCHHOCTH FOPUINYECKON
JUYHOCTH KOJUIEKTUBHOTO 00pa3oBaHuUi (COI03a) MO CPAaBHEHUIO C APYTUM CYOBEKTOM
IIpaBa - YEJIOBEUYECKOU JIMYHOCTHIO. PeabHO B CyIIITHOCTHOM OCHOBE FOPUIM YECKOTO ULl
nexaTr He (DUKTUBHBIE, a HACTOSIIHUE, UCTUHHBIC MOTPEOHOCTH JIIOIEH, HO CYOBEKTHI,
KOTOPBIM JIAIOTCS IIpaBa JUIsl OXPaHbl 3TUX MHTEPECOB, - CYIIECTBA HEPEAJIbHBIE, 3TO
HMCKYCCTBEHHO CO3/IaHHBIE CAMOM JKU3HBIO MJIM 3aKOHOJATENIEM CYOBEKTHI.

Jlaxe KpaTKuil aHaIu3 CyECTBY O X KOH LTI M FOPUANYECKOrO JIMIA IPUBOJUAT K
BBIBOJly O TOM, OOJIBIIMHCTBO M3 HUX pa3BuBaeT Teoputo ¢(ukuuit. boiee Toro,
OpeACTaBUTENN JII00OW (Ja)ke MPOTHBOIOJIOXKHOM) TEOPUM Takke He o0Xxomsarcs 0e3
npuMeHeHus: ¢uknuii. [lonBeprmiascss BAUSHUIO APYTUX KOHUEMIIUNA M HECKOJBKO
W3MCHEHHAs, [aHHas TEOpUs IPOJOJDKAET HCIOIB30BaThCA 3akoHomareneM. Kak
ITOKAa3bIBAET MPAKTUKA, TEOPHUS IOPUAUYECKOrO JMIAa MPOJOJIKAET Pa3BUBATHCA IOL
BJIMSIHMEM OTPEOHOCTEM 001IEeCTBA B PErYJIMPOBAHUHU PA3IMYHOIO POJia OTHOIIEHUH. B
MocJeqHee BpEeMsl 4YacTO BO3HUKAET BONPOC 00 OMNpeAeNiCeHMHM HAlMOHAIbHOCTHU
FOPUJMYECKOTO JIMIIA, YTO SBJSECTCS BAXXHBIM C MO3ULMM KaK HAMOHAIBHOIO, TAK U
MEKIyHapOJHOIO IIpaBa.

B mpemwvem pazoene nepeoii enaswl « Konyenyus opuoutecko2o 1uya 6 co8pemeHHom
npaeey OTMEUAETCS, YTO MEPBUYHAS KOHUEHTpALMs KanuTanaa B CBOE BpEMs BbI3BAJIa
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HEO0OX0MMOCTh B 00OOCHOBAHUH ITPABOM KOHIIETIIMU IOPUAMYECKOTO JIUI1a, KOTOPAasi BEPOM
Y TIpaBJIOH CITyKHJIa 00IIeCTBEHHBIM MTOTPEOHOCTSIM B TCUCHHE MHOTHX JIET M TIPOJIOJKAET
CIY>KUTh celYac, CTaJKHBasCh, OJHAKO, C HEKOTOPBIX IOp, BCE dYalle U dalie ¢
npoOieMaMu, pa3peluTh KOTOPhIE OHA HE B COCTOSTHUH.

[TosiBUBIIIEECS KaK CPEACTBO JOCTHIKEHHUS IIeed IEeHTpalu3alli KaluTajaoB
IOPUINYECKOE JIMII0 MOCTENEHHO MPEBPATUIOCh B MEXaHM3M OCYIIECTBICHUS ITOU
LEHTpaIu3alu, 00CIyKuBasi Mpolecc CpaliuBaHus OAHKOBCKOTO M MPOMBIIIJIEHHOTO
KanuTaia ¥ o0pa3oBaHUs KPYIMHBIX HAIIMOHAJIBHBIX U MEXKIyHAPOJIHBIX KOMITAHUH, a
3aTeM, 0 JOCTH)KCHUH dKOHOMHUKOM BBICOYANIIICH TOUKH B IICHTPAIN3AIUN KaITuTaa,
MEePEKITIOYNIOCh TMPAKTUYECKU BCEIEJ0 Ha BBHIMONHEHHE (YHKIIMHM OTpaHUYCHUS
MpeapUHUMATETLCKOTO prcka [Kyriaeun M. U. Ilpeonpunumamenvcmeo u npaso: Onvim
3anaoa // U36pannvie mpyovl. — M., Cmamym-, 1997,c. 222].

CooTBeTCTBEHHO, B  OOIIECTBE, TJE TOCHOACTBYIOT MOHOIIOJUCTHYECKHE
O00BEIUHEHUS, TTPABO OPUIUUYECKUX JHI] JIOTUYECKH JOJIKHO OBITh CKOPPEKTHUPOBAHO
HOpMaMHU O MOHOIIOJIHUSX - TPYTMIIax KOMIIaHUH.

CoBpeMeHHbIE TOKTPUHBI FOPUIUUYESCKOTO JIUIIa HE PACCMATPHUBAIOT €r0 TEOPETHUUCCKUE
ocHoBaHMsA. OHM HE CTaBAT IOJI COMHEHHE €ro cyiiecrBoBaHue. OJIHAKO, aKI[EHT
CABUHYJICS Ha TAaKOW €ro acleKT, KaKk dKOHOMHYECKas CaMOCTOSATEIbHOCTh, a TaKKe
BHYTPEHHSISI ACATEIBHOCTh OPUANYECKOTrO Juia. [1o3ToMy Ha mepBBIi MIaH BBIXOIAT
MpoOJIeMbI JOUEPHUX KOMIIAHHNA U (PUIIHAJIOB, @ TAK)KE KOPIIOPATUBHOE B3aUMO/ICH CTBUE B
CaMOM IOPUJIMYECKOM JIMIIEe, YTO aKTYaJIU3UPOBAJIO JTOKTPUHY «ITPOHUKHOBEHHS 3a
KOPIIOPATUBHBIN 3aHABEC)

B Hacrosiee Bpems mpou3oliuia CMeHa BeIyIIHX UTPOKOB Ha HAITUOHAIBHBIX U M€ -
KTyHApOIHBIX pPhIHKAX; TAKOBBIMHU TETIEPh SBIISIFOTCS HE OTACIBHBIC FOPUINICCKHIE JINITA, a
CMEHHUBIIINE UX IPYIITBI KOMIAHWUH, ompeaesieHHbIe B cBoe BpeMsi M. M. Kynaruueim kak
«3KOHOMHYECKOE €IMHCTBO MJIM OPTaHU3aIMsl, COCTOAIIAs U3 CAMOCTOSATEIbHBIX CYOhEK-
ToB mpaBa» [Kyraeun M.U. Ilpeonpunumamenscmeo u npaso: Oneim 3anaoa //
H3zopannvie mpyovl. — M., Cmamym-, 1997,c. 139].

Mexay TeM JOTOBOpPHBIE OTHOIICHHUS IMO-TIPEKHEMY CTPOSITCS Ha YypOBHE
IOPUINYECKUX JIMI[, BCTYNAMOIIKX B ATH OTHOIICHHWsA. Kak cliecTBue, MMEET MeCTO
pacxokIeHUE MEX Iy MHTEpecaMu, MPUHAJICKAIMMU TPyIIaM KOMITaHUH, 1 UHTEPECaMU
OTJEIBbHBIX IOPUINYCCKUX JIUII, BXOIAIINX B 3TH TPYMIBI U, IO YKa3aHUIO MOCICIHUX,
BCTYMAIOIIHX B IOTOBOPHBIC OTHOIIEHUSI C TPETHBUMHU JTUIIAMH, UJIA PACXOKIACHHUE « MEXKITY
IOpUIMYecCKuMA  (popMaMu W WX HDKOHOMHYECKOW CymiHOCThIO» [Kynaeun M.U.
lIpeonpurnumamenvcmeo u npaso. Onvim 3anada // I36parnvie mpyovi. — M., Cmamym-,
1997,c. 122]: uHTEpEC MPUHAMICKUT OJHOMY IOPHUANMYECKOMY JIHIY, UCIOJIHEHUE U
OTBETCTBEHHOCTb - APYTOMY.

Bropas riaaBa «MeToao/10ruyecKne YyPOBHU HCCJIEI0BAHUA IOPUIAYECKHX
JIMI» TTOCBSIIEHA OMMMCAHUIO UCCIIEI0BATEIBCKOTO HHCTPYMEHTAPHSL.

O0beKTOM JUCCEPTALMOHHOIO MCCJETOBAHUS SBJISIOTCA OOIIECTBEHHBIC
OTHOIIICHH S, BO3HUKAIOIINE B CBS3U C MCIOJH30BAHMEM KOHCTPYKIIMH IOPUIAUYECKOTO
JUIIa ¥ pa3rpaHUYCHUEM eTo Ha OTACIbHBIC KJIacCH(UKAITMOHHBIC BUIBI.

IIpexMeTOoM  OMCCEPTALIMOHHOTO  WCCJEJIOBAHMSI  BBICTYNAIOT  HOPMBI
OTEUECTBEHHOTO TPAKIAHCKOTO 3aKOHOJATENIbCTBA, MPAKTUKA WX IMPUMEHEHUS,
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BbIpaXarolasics B CYJIEOHBIX PEIICHUSX M MPaBONPUMEHUTENbHBIX aKTaX MHBIX
YIIOJTHOMOUYEHHBIX TOCYJapCTBOM OPraHOB, a TAKXE HAay4yHas JOKTPUHA IO BOIpOCaM
OTpeIeIeHUS TPABOCYOBEKTHOCTH IOPUANUECKUX JIUII.

MeTtomosioru4eckoii 0a30i JMCCEPTANMOHHOIO MCCJAEAOBAHUS SIBUJIUCH
OCHOBHBIE MMOJIOKECHUS AUATEKTUKH, CUCTEMHBIN U MEXOTPACIEBbIC MOIXObI, €AMHCTBO
HMCTOPUYECKOIO M JIOTMYECKOTO METOJAOB, AEAYKUHUH W WUHIAYKLIHWU, aHAJIWU3 U CHUHTE3,
(dopmanpHO-IOTUYECKU MeTol, HabmofeHue u onucanue. Mcmonp3oBaiuch pabOThI
OTE€UYECTBEHHBIX U 3apyOeKHBIX aBTOPOB B 00JIACTH TEOPUHU ITPaBa U IpakJaHCKOIO IpaBa,
OTHOCSIIIMECS K MPOOIeMaTUKE PaCKPbIBAEMOU TEMBI.

[Ipy  3TOM  TNPUMEHSUINCHh  JOTUYECKUH, HCTOPUUYECKHUM, KOHKPETHO-
COILIMOJIOTUYECKUH METO/bl UCCIEAOBAHUsS, aHAIU3 U OOOOILIEHHE B MPAKTUUYECKOU
JESITeIbHOCTH, a TAKYKE METO/I JIOTHKO-IOPUAMYECKOr0 aHaJIN3a, CPAaBHUTEIIbHO-TIPaBOBOM,
KOMITapaTUBHBIN, TEXHUKO-IOPUIMUECKU METOJ TOJIKOBAHUSI, U JPYTUE CIEIUAIbHO-
Hay4YHbIE METObI FOPUCIPYICHIIUH.

B nepsom pazoene emopoii enagvl « Obwenayunvle Memoosvl NO3HAHUS (heHOMEHA
I0pUOUYeCK020 Juyay OTMICAHbl OOIEHAYYHBIC METO/IbI.

3HAUYUTENIbHOE YCIOKHEHUE W pa3BUTUE OOIIECTBEHHBIX OTHOLIEHHHN H, Kak
CJIE/ICTBHUE, JeTaau3aus U muddepenimanms rpakIaHCKO-TIPABOBOTO
pEerylaMeHTUPOBAHMS, CYIIECTBEHHAs: MOJAEPHU3AIMS IPAKIAHCKOTO 3aKOHOIATENIbCTBA
TpeOYIOT MPUMEHEHHUS JOTOTHUTEIBHBIX CPEJICTB MO3HAHUS U BUIIUCTUUECKUX HOBIIECTB,
M3MEHUBIIMXCS TPAYKAaHCKO-TIPABOBBIX KATETOPHUH, sIBJICHUHN U (heHOMEHOB. BhIsiBiieHUE
3aKOHOMEPHOCTEN B ILIMBUJIMCTHUKE, MPOIYIIUPOBAHUE HOBBIX HAYYHBIX 3HAHUH, Tak
HEOOXOAUMBIX JJIi MOCTpPOCHUsT 3P(PEKTUBHBIX MOJENEH TIpakIaHCKO-IPaBOBOrO
PETyJIMPOBAaHUS, BO3MOXKHBI JIMIIb TIPU MPABUIBLHOM BBIOOpE CIIOCOO0B 00OCHOBAHMS
aBTOPCKOM  NO3WIMH, JIOKA3aTE€JIbBHOCTH, AapPryMEHTHUPOBAHHOCTH, KPUTEPUEB
NPUEMJIEMOCTH  TOJYYEHHBIX  pe3ynbTraroB.  OTMETUM, 4YTO  METOJOJIOTHH
IUBUJINCTUYECKUX UCCIIEOBAHMI BHUMaHKE yACIIsUM Takue yuenble, kak FO.B. Kopanesa
[Kosanesa, FO.B. Memooonocuueckue OCHOBbI UCCIEO08AHUA UMNEPATMUBHOCU 8
oocosopnomnpase [Texcm] / FO.B.Kosanesa // Obwecmeo u npaso. — 2010. - Ne 4. — C.
94-98], O.A. KysmenoBa [Kysneyosa, O.A. Memoosvt Hayunoeo ucciedo8anus 6
yusunucmudeckux ouccepmayusix [Texkem] / O.A.Ky3ueyosa // Becm.Ilepmckozo yn-ma.
IOp.nayku.- 2014. - Boin.4(26). — C.254-270], u np. OnHako, UX U3bICKAHUS MTOCBSIICHBI
OTJIEJIbHBIM aCIIEKTAM CHCTEMbI HayYHBIX METOJ0B, IPUMEHSIEMBIX B TPaYKAAHCKOM IIPABE.
B 10 xe BpeMms cdepa pa3BUTHS METOAOJIOTHH TPAkKIAHCKOTO MPAaBOBEIACHUS OCTACTCS
HepaszpaboTaHHO. HeocTaTouHO M3yYEeHHBIMU SIBJISIOTCS M IYTH COBEPILICHCTBOBAHUS
CIOCO0OB MO3HAHUS TPAXKIAHCKO-IPABOBOU ACHCTBUTEILHOCTH. METOJbI MPaBOBOIO
PETYIMPOBAHUS TECHO CBS3aHBI C HAYYHO MCCIEA0BATEIBCKON METOJOJIOTHEN.

MeTonpl, UCHOJIb3yeMble B TPAKIAHCKOM MpaBe, ACNATCA Ha 0OujeHayuHvle u
YaCcMHOHAYYHbIe.

Metoapl HayKu TpaKJaHCKOTO MpaBa, YCIOBHO MOXKHO pa3/eliuTh Ha HECKOJIBKO
YpOBHEH, TAKME€ KaK BBICIINNA YPOBEHb [TUBUIMCTUYECKON METOI0JIOTHH, OOIIEHAYYHBIN
YPOBEHb LIUBUJINCTUYECKON METOJOJIOTMH, YACTHOHAYYHBIN YPOBEHb [IUBUIIMCTHYECKON
Metonosnioruu. IlojmaraeM, 4yTo UX pPaccCMOTPEHHE MO3BOIUT OOO3HAYUTH ABTOPCKYIO
MO3UIMIO B BOITPOCE BEIOOPA METOI0JIOTMYECKON OCHOBBI JIJIsl IO3HAHUS TAKOTO SIBJICHUS
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FOpUAMYECKOTO JIUIIa, KaK €ro MpaBoCcyObeKTHOCTh. OO0IeHayYHbIN YPOBEHb COCTOUT U3
CrIocOOOB M METOJOB HAy4YHOTO IIO3HAHUWS, NPUMEHSIEMBIX B Pa3HBIX Hay4YHBIX
JTUCHUILIMHAX.

Bo emopom pazoene emopoti enasvt «Cucmema uUaACMHOHAYYHBIX MEMOO08
UCCe008aHUS IOPUOULECKO20 TUYay TTOCBSIIEHA OMUCAHUIO0 YaCTHOHAYYHOMY YPOBEHIO
HUBUIACTUYECKON METOJ0JIOTHH.

IOpunueckas Hayka onepupyeT 4aCTHOHAYUYHBIMU METOJIAMU, B TIEPBYIO OYEPEb,
B paMKaxX SMIIMPUYECKOTO UCCIIEIOBAHUA rocyaapcTBa U npasa. Cpeau 4aCTHOHAYYHBIX
METOJIOB, NIPUMEHSEMBIX B IOPUCIPYACHIIMA, MOKHO Ha3BaTh TaKue, KaK KOHKPETHO-
COITMOJIOTUYECKUN, CTAaTUCTUYCCKUM, MaTEMaTHUYCCKUM, KHOCPHETHUYECKUU, METOJ
MOJIETUPOBAHU S, COI[UATLHO-TIPABOBOT0 AKCIIEPUMEHTA. DTOT MHCTPYMEHTAPUM SBJISETCS
JOCTaTOYHO MPOAYKTHUBHBIM IPHU HCCIECAOBAHUM IOPUANUYECKOTO JHIA, MMOCKOJIBKY
CITOCOOCTBYET JOCTH)KCHHIO IIOCTABJICHHBIX 3a7a4 HACTOSIIET0 HCCICAOBAaHUS U
MOJTYyYCHUI0 KOHKPETHBIX PE3yJIbTaTOB, KOTOpPHIE OOYCIOBIMBAIOT HAYYHYIO HOBH3HY
T CCEPTALUM.

Tperbsi rnaBa «I'pakaaHCKO-NIPaBOBasi CYy0beKTHOCTh HOPUIHYECKOTO JIMIA:
NMOHSATHE M COJEPKaHMe» HMela IEeJbl0 HCCIeoBaTh OOIIYI0 XapaKTEPUCTUKY
IOpUMYECKOTO JIMIA, KaK CyOBbeKTa IpakIaHCKO-TIPABOBBIX OTHOIIEHUM. B ocHoBe
pasneneHns TJaBbl Ha pa3feibl JIGKUT MepedeHb MPaBOCYOBEKTHOCTH FOPHIANICCKOTO
JuIa, Kak CyObeKTa TpaKIaHCKUX MPaBOOTHOIICHUH.

B nepsom pazdene mpemveii enasvl «FOpuouueckoe 1uyo Kax yueUIUCMU4eckas
Kamezopust» OTMEYAETCS, UTO 3HAYECHUE IOPUANYECKOTO JIUIa BO3pocio B XX Beke. ITOT
pOCT OBLI CBsI3aH ¢ (HOPMHUPOBAHUEM HOBOW HH(MPACTPYKTYPbl U HHTEPHAIIMOHAIM3AIAEH
MpEeANPUHUMATEIIBCKON AEATEIIBHOCTH, PACIIUPEHNEM F'OCYAPCTBEHHOTO BMENIATEILCTBA
B DKOHOMHKY U TOSIBJICHMEM HOBBIX MH()OPMAIMOHHBIX TexHoJorui. C mepexoaoM K
PBIHOYHON APKOHOMHKE MOHAAO0OMIMCh Pa3pabOTKU 3aKOHOMATEIBHBIX U MOA3aKOHHBIX
HOPMATHBHBIX AKTOB, OIPEICIISAIONINE TPABOBBIE OCHOBBI M YCIOBUS (DYHKIITMOH UPOBAHUS
CyOBEKTOB IpaBa, B IEPBYIO 0UePe/Ib, FOPUINICCKUX JTUII, HTPAIOIINX BAXKHEHIITYIO POJIH B
Pa3BUTHUH SKOHOMUKH.

IOpuanueckoe MO SBASETCS OJHUM M3 OCHOBHBIX MHCTUTYTOB CHCTEMBI
rpaxkaaHckoro mpasa, 3akperuieHHoM B ['K KP wu pgomonHsrommx ero 3akoHax.
IOpuanyeckue nuia, Kak M JpyrHe CyObEKThl TPaKIAHCKOTO MpaBa, 00JalaroT
pasIMYHBIMA TpaBaMu H oOOs3aHHOCTSIMU [Apabaes, Y.U. [padicoanckoe npaso
Kuipevizckou Pecnybnuxku [Texcm] : yuebnuk / 4. U. Apabaes. - 2-e u3o., ucnp., u oon. -
buwwxex: "Hyp - Ac”, 2010. - 520 c. ].

B coorBerctBum ¢ mn.l cr. 83 I'K KP, «ropuandeckum JHUIIOM SBJISETCA
opraHuzaius, KOTopas HMeeT B COOCTBEHHOCTH, XO3SIMICTBEHHOM BEJICHHHU WIH
OTIEpaTUBHOM YIIPaBJICHUHU 000COOJIEHHOE UMYIIECTBO...». B cilyyae BO3SHUKHOBEHUS
00s13aTENBCTB IOPUANYECKOE JTUII0 OTBEYAET CBOMM UMyIIecTBOM. FOpuandeckoe auiio
BIIpaBe NMPUOOPETATh U OCYIIECTBIATh UMYIIIECTBEHHBIC U JIMUHBIC HEUMYIIIECTBEHHBIE
npaBa ¥ 00s13aHHOCTH. B cilydae BOZHHKHOBEHHUS MPABOBOTO CIIOPa, IOPUIUIECKOE JIUILO
BIpaBe OBITh HCTIIOM WM OTBETYUKOM B cyAe. HOpuawmdeckwe nuIa HUMEIOT
CaMOCTOSITEJIbHBIN OaaHC UIIA CMETY.
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[IpyHUMIMAIBEHO BaXKHO, YTO HE3aBUCUMO OT YCMAaTPUBAEMOM 32 IOPUIUIECKUM
JIUIIOM CYIITHOCTH MPAKTUUECKU BCE aBTOPBI BEIHYKACHHO MPU3HAIOT: 0€3 OMpeAeIEeHHOTO
Habopa MPU3HAKOB HEJIb3d TOBOPUTH O IOpUAWYECKOM juile. Mnu mHaye — moucku
cyOcTpaTta IOPUIUYECKOTO JIMIla HE JIOJDKHBI HAC YBOAHWTH OT Oe3ycloBHOTO (hakTa:
cyOCTpaT UMeeT BHEIITHEE BBIPAXKEHUE B COBEPIIIEHHO KOHKPETHBIX MposiBIeHUsIX. Kpome
TOT0, TPUHIUIHUATHHO BaXKHO HE 3a0bIBaTh, YTO TEPMUH « FOPUAMIECKOE JTUI[0», TOYHO TaK
e, KaK ¥ U3BECTHAsl HAyKe KaTEeropus «IOPUIUYECKON TUYHOCTHY BBIPaXKaeT CBOMCTBO
ObITh MIPU3HAHHBIM B KayecTBe CyOBEKTa MpaBa, a BOBCE HE PA3HOBUIHOCTh CyOBEKTa
PaBOBBIX OTHOIICHUU. [Ipu 3TOM MpU3HAHWE MPABOM TOTO WU WHOTO COIMAIBHOTO
oOpa3oBaHusi CyOBEKTOM OQOpMIISICTCS MyTeM YKa3aHUsl HAa KPUTEPHUHU, KOTOPHIM 3TO
oOpa3oBaHMs JOJKHO OTBEYATH - T.€. HA MPU3HAKHU CyOBEKTA.

Kak ykaspiBaeT mpodeccop C.I1.Mopo3 «jisi mpu3HaHHUST TOTO WM HHOTO
y4acTHHKAa HDKOHOMHYECKMX  OTHOIICHUH  TpeANnpUHUMATENIeM, OH  JOJDKEH
COOTBETCTBOBATH OMPENEICHHBIM MpHU3HAaKaM. B dYucie KOTOPBIX aBTOpP BBIJCISIET
CJIeIyIONINE: HATMYMEe 000CO0IEHHOTO UMYIIIECTBA, HATMIHNE PEI PUHUMATEITLCKUX ITPaB
U 00s13aHHOCTEH (XO3AWCTBEHHON KOMIIETECHIIMU), CAaMOCTOSTEIIbHAsI UMYIIICCTBCHHAS
OTBETCTBEHHOCTh,  TOCYJapCTBEHHAas  perucTpanus B  KadecTBe CyObeKTa
npeanpuHuMaTeNbcko  aestenbHoctu»  [C.I1.Mopo3,  Cybvekmwi  npasa 6
npeonpuHuMamensckux omuouteHusx.- COOpHuUK cmameii no Mamepualam HAYy4HO-
npaxkmuyeckou kongepenyuu.-Anmamol.-20212.-C.65-17]

[IpaBoBass MOKTpHHA TPATUMIIMOHHO BBIACISIET YETHIPE OCHOBOIOJATAIOIINX
MPU3HAKA, K&KABIN U3 KOTOPHIX HEOOXOIUM, a BCE B COBOKYITHOCTH - IOCTATOYHBI, YTOOBI
OpraHu3anusi Morjia ObITh IpHU3HAHA CYOBEKTOM TPaKAAHCKOTO IIpaBa, TO €CTh
IOpUANYecCKUM JUIOM. CIOXUBIIHMECS B IIUBUJIMCTUKE KOHCTPYKIIMU, CBSI3aHHBIC C
MOHSATUEM IOPUIMYECKOTO JUIA, HE MOTYT MEXaHUUYECKH TPUMEHSTHCS B PYTUX OTPACIISIX
npaBa. [loaToMy HeoOXonMMO BbIpAOOTAThH 00IIEE MOHITHE OPUANYECKOrO JIMIA s
pa3HbIX OTpaciieii MpaBa, BBISIBUB OOIIKE TPU3HAKH, XapAKTEPHBIE ISl FOPUIAUYECKUX JTHI]
YaCTHOTO M MYOJIMYHOTO MpaBa, ONPEICIUB T€ OCOOEHHOCTH, KOTOPbhIE CBOMCTBEHHBI
IOPUANYECKUM JIUIaM ITyOJIMYHOTO MPaBa, COOTHECS] KX C OCOOCHHOCTSIMU IOPUAMYECKUX
JIUI] YaCTHOTO TpaBa, 00ECIEYNB COUETAHUE YACTHBIX U MMyOITMYHBIX HHTEPECOB.

Kak ormeuaer mnpodeccop A.H.HusizoBa «I3BecTHO, UTO pazivyve MEXKIY
YaCTHBIM M MYOJIMYHBIM IIPaBOM JISKHUT B chepe nHtepecoB. Eciam cyObekT, peanusys
MpaBo, MpecieayeT YacTHBIM MHTEPEC, Mbl UMEEM JIeJ0 C YAaCTHBIM MPABOM, a €CIIH
nyOJUYHBII HHTEpeC, - co cepoit myonuunoro npasay [A.H. Husazoea, I apmonuszayus
YacMHbLIX U NYOIUYHBIX UHMEPECO8 8 peanu3ayuu npasa coOCMEEeHHOCMU HA 3eMII0
[Texcm]/A.H.Husiz06a // I[Ipaso coocmeennocmu 6 Kvipevizckoui Pecnybnuke: 6onpocul
pazeumus. — b.: H30-60 KPCY, 2004. - C.6].

Bo emopom pazdene mpemveti 2nasvt  « CywyHocmHble Xapakmepucmuku
IOPUOUYECK020 TUYA 8 2PANCOAHCKOM Nnpage» aBTOPOM OTMEYAETCs, YTO CYIIHOCTH
MPaBOBOM CTPYKTYPHl IOPUIUYECKOTO JIUIa, KaK OJHOTO W3 OCHOBHBIX DJIEMEHTOB
MPaBOBOM CHCTEMBI TOCYJIaPCTBA HU3Yy4allach YYEHBIMU Pa3HbIX CTPAH Ha MPOTSHKEHUH
BCEr0 CYyIIECTBOBAaHMS JaHHOW (GOpPMBI OpraHu3aluu MPEINTPUHUMATEILCKON
nesitenbHOCTU. [lpu 3TOM ObUTM pa3paboTaHbl U OOOCHOBAHBI TEOPHUU CYIIHOCTH
IOPUIMYECKOTO JINIIA, KOTOPBIE Pa3IMYalOTCs B 3aBUCUMOCTH OT COOTBETCTBYIOIIEH €M
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CUCTEMBbI TIPOU3BOJCTBEHHBIX OTHOIIEHUM. SIBJISSCH YYaCTHUKAMHU TPAKIAHCKHX
MPaBOOTHOIICHUH, FOPUIUYECKHUE JIUIIa 00JIa/1at0T MPABOCIIOCOOHOCTHIO, HO 3TO Ka4eCTBO
OTJIMYAETCS OT aHAJOTMYHOIO KauyecTBa, MPU3HABAEMOIO 3aKOHOM 3a (PM3MYECKUMHU
mutiamu (rpaxnanamu ). CozmaHue FOpUINYecKOro JIUIA SBIISIETCS TPABOBHIM OCHOBAHUEM
BO3HUKHOBEHHUS TPABOCIIOCOOHOCTHU FOPUIUUYECKOTO JHUIIA.

'K KP B cT.84, mpu3HaBas rpakJaHCKYIO MPaBOCIOCOOHOCTh U J€ECOCOOHOCTh
IOPUINYECKOTO JINIIA, MPEJOCTaBISIET €My, B YaCTHOCTH, MPABO Ha 3allUTY JAEIOBOMN
penyTtanuu B coorBeTctBUU € 1.7 cT.152 'K KP. Cynebnas npakTrka 1o rpaxaaHCKuM
7eyaM JIOMyCKaeT BO3MOYKHOCTh KOMITGHCAIIMU MOPAjJbHOTO Bpeaa, MPUYMHEHHOTO
IOPUAMYECKOMY JIMIY. B pa3nnMuHBIX MO CBOEM NMPaBOBOM NMPUPOJIE MPABOOTHOLIECHUAX
IOpUANYECKUE JIUIa (UTYPUPYIOT KaK CYObEKThI, HAJIEJICHHbIE PA3IUYHBIM 10 CBOEMY
COJIEpP>)KaHHUIO MPaBOBbIM cTaTycoM. COOTBETCTBEHHO Kakaas M3 oOTpacieil mpaBa
OTpeJieNsieT CBOM BUJ MPAaBOCYOBEKTHOCTH IOpuauyecKkoro jauia. OJHako B pamMKax
OTpaciau TMpaBa, PETyJUPYIOUIEH OJHOPOAHBIC OOIIECTBEHHBIE OTHOIICHUS, IS
IOPUINYECKUX JIUI, OTHOCSIIUXCS K Pa3IMYHBIM BUJAaM, HE MOXET ObITh OIpesesieHa
pasnruyHasi 1o 00beMy MPABOCYObEKTHOCTh. OTIMYHS B CITOCOOHOCTH K TIPaBO0OJIaIAHHIO
MOTYT CYIIECTBOBATh TOJBKO MEXIYy OTpPACIEBbIMU BHUJAMH IPABOCYOBEKTHOCTH
IOPUINYECKUX JIUII.

[IpaBOCYOBEKTHOCTD IOPUAMYECKOTO JIMIIA MOKHO PacCMAaTPUBATh KaK CUCTEMY,
KaXXIbI U3 DJIEMEHTOB KOTOPOU OIPENEIISIET NPABOBOU CTAaTyC IOPUAUYECKOTO UL B
KOHKpETHOM chepe oOIIeCTBEHHBIX OTHOILICHUH.

[maBupiM u Haubosee OOIIUM TMPaBOM, COJEPXKAIIUM TPEANOCHUIKU JUIS
npuoOpeTeHnus] KOHKPETHBIX CyOBEKTHBHBIX IpaB B cdepe TpakIaHCKUX
MPaBOOTHOIIICHHH, SBISETCS MPAaBOCHOCOOHOCTh. MIMEHHO uepe3 mpaBOCIOCOOHOCTh
omnpenensiercs ooiiee NpaBoBOE MOJI0KEHNE CYObEKTOB IPa)KIaHCKOTO MpaBa.

[IpaBOoCIOCOOHOCTH FOPUIMUECKUX JIUI] MOKET OBITh KaK yHuUsepcaivHot (001ei),
TO €CTh IOPUIUYECKOE JIMII0O MOKET UMETh TPaKJIaHCKUE TTpaBa U HECTU OOS3aHHOCTH,
HEOOXOMMBIEC MJISl OCYIIECTBJICHUS JIOOBIX BUJOB JAEATEILHOCTH, HE 3alpEIIeHHBIX
3aKOHOM, TaK U cneyuanvrou (OTpaHUYEHHON), Mpeanoiaratoneil ux yyacTue JIMIb B
OTpe/ICIICHHOM, OTPAHUUEHHOM KpPyTe TaKUX MpaBOOTHOIICHUH . Hannmune cnenuanbHon
MPaBOCIIOCOOHOCTH 03HAYAET, UTO FOPUAUYECKOE TUI0 MOXKET UMETh IPAKIAHCKHE TPaBa,
COOTBETCTBYIOIIME TMPEAMETY U IEJsIM JeATEIbHOCTH, MPEAYCMOTPEHHBIM B €T0
YUpEIUTENbHBIX JOKYMEHTAX, U HECTH CBSI3aHHBIE C ATOU JAESITENbHOCTHIO 00SI3aHHOCTH.

Hanuuue neecnocoOHOCTH y FOPUAMYECKUX UL TPEJCTABIISET COOOM BO3MOXKHOCTb
npuoOpeTaTh M OCYIIECTBIISITH TPAXJAAHCKHUE TIpaBa, CO37aBaTb U HCIOJHSITH
oOsi3anHOCTH. Mcxons U3 3TOro, HEOOXOIMMOCTH OTAEIBHOTO BBIJCICHUS TOHSATHUS
«J€ecrIOCOOHOCTUY JI FOPUINUYECKUX JIUI] OTCYTCTBYET. [leeciocOOHOCTh BBICTYNAIOT
BAKHBIM 3JIEMEHTOM CTaTyca IOPUAMYECKOTO JIMIA, U MPEACTABISET COOON NEeUCTBUS
OpPraHOB OpraHW3alUM MO MNPUOOPETEHUI0 U OCYIIECTBICHHIO TPAaXIAHCKUX IMPaB,
CO3/IaHUIO U MCIIOJIHEHUIO 00s13aHHOCTEH.

PaznuuHbie aBTOPHI pa3IeiisfioT 1€€COCOOHOCTh IOPUANYECKUX JIUIl HA HECKOJIBKO
sneMeHTOB. CaMbIM TMOMYJISIPHBIM SIBJSICTCS KJIacCU(UIMPOBAHUE HA JBAa OCHOBHBIX
JIIEMEHTA: COEIKOCNOCOOHOCmMb W Oeaukmocnocoonocms. CaenKocrmocoOOHOCTh
IOPUIMYECKOTO JIMIIA OCYIIECTBIISIETCS OT €€ MMEHU Ha OCHOBAHUW COOTBETCTBYIOIIETO
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MOJTHOMOYHS MJIM OPTraHOM IOPUIUYECKOrO JIUIIa, UJIM YYaCTHUKOM FOPUINYECKOTO JINIIA,
100 ¢ TOMOIIBIO MHCTUTYTA IPEICTABUTENHCTBA. JeTMKTOCIIOCOOHOCTD FOPUIUYECKOTO
JU1A TPAAUIIMOHHO CUATAETCS OJTHUM U3 3JIEMEHTOB €TI0 IEECTIOCOOHOCTHU, N3-32 HAIUYHUS
TECHOM CBSI3U C KaTEropueu BOJECIOCOOHOCTH.

['oBopss 0 MeXmayHapoAHBIX opraHu3anusx mnpodeccop 3.b belimembuen
YKa3bIBa€T, 4YTO «MEXKIyHapoJgHas MEXKIPaBUTEIbCTBEHHAs OpraHu3aius oOjagaer
MPOU3BOJIHON M (PYHKIMOHAIBHON MPaBOCYOBEKTHOCTHIO. B KaduecTBe IOpUIAMYECKOTO
JMIa OpraHu3alysl KOMIETEHTHA BhICTYIaTh B TPAXKJAHCKO-TIPABOBBIE CAEIKH, TO €CTh
3aKJII0YaTh JOTOBOPBI, MPHOOPETATh UMYIIECTBO (BJIAIETh U PACTIOPSKATHCS ), BO30OYKAATh
7ena B cyie U apouTpaxke u ObITh CTOPOHOU B cyaeOHOM mpoiiecce. st obecrnieueHus
HOPMAJIbHOM JIEATEIbHOCTA WM TapaHTUPYETCS MNPUBUJIECTUA WM UMMYHHUTETHL. [lpu
HCIIOJIHEHUH CBOUX 00s13aHHOCTEN ITEPCOHAI OTBETCTBEHEH TOJIBKO MEpE] OpraHu3aIueH 1
€€ TeHEepaJIbHBbIM CEeKpeTapeM Wiu aupektopom» [I.JK. Betiwembdbues, Kwvipevizckas
Pecnybnuka u cospemennoe mescoynapoonoe npaeo. [Texcm]: yueonux / 39.7K.
betiwembues. -buwrex.-2020.-C.243].

B mpemwvem paszoene mpemvetl enagvl «FOpuouyeckoe nuyo Kax UHCMUmMYm 8
cucmeme 2padxcoanckozo npasa Kvipewvizckoti Pecnyoiukuy aBTOPOM OTMEUYAETCs, YTO B
HACTOSIIEE BPEMs, C YUYETOM SKOHOMHYECKOTO PAa3BUTHUSI MOSBIISIETCS HEOOXOAUMOCTh
PacCMOTPEHU S FOPUIUUYECKOTO JINIIA KaK CyOBhEeKTa B TPAXKIaHCKOM TpaBe, TaK KaK dTaIbl
dbopMUpOBaHHS NAaHHOTO WHCTHUTyTa IMOMOTYT HaM TOHATH TPaKIAHCKO-TIPABOBYIO
MIPUPOJTY FOPUIMYECKOTO JMIA. B 1eX BIABICHUS BOIIPOCOB OTHOCUTEIBHO, TOTO YTO
ObLIO 3QJIOKEHO M U3 KaKOH CTPYKTYpbl HCXOJWJIA 3aKOHOJATENH, NpPUHUMAS
JNEHCTBYIOIIME KOJEKChl M 3aKOHbI, HEOOXOIUM JETalbHbI aHaau3 (POPMUPOBAHUS
IOPUIMYECKOTO JIMIIA KaK cyObekTa rpaxaanckoro npasa Keipreizckoit PecniyOmmku.

Haubompiiee BHUMaHUE COBETCKAs IOPUCTIPYICHIINSA yAeIsIa U3yYCHUIO TEOPUH
ropuandeckoro juna. B 40-50-e roapl ObL1 co3maH psg paboT, 3alI0KUBIITHUX OCHOBBI
COBPEMEHHOT0 TOHUMAaHUS FOPUIMYECKOr0 JiMlla KaKk UHCTUTYTa. B TO BpeMs BHUMaHUe
COBETCKOTO Hapoja ObUIO COCPEAOTOYEHO Ha HU3YUYEHHH MPABOCYOBEKTHOCTH
rOCyJIapCTBEHHBIX YUPEKIACHUM, U BBIBOJIbI, K KOTOPHIM OHU IMPUIILIH, B HACTOAILEE BPEMS
MMEIOT OOJIBIIIOE HAYYHOE U METOJIOJIOTHYECKOE 3HAUCHHUE.

bbuln  BHECEHBI MHOTOYMCIICHHBIE TMPEAJIOKEHUS O MNPaBOCIOCOOHOCTH U
JIeeCIOCOOHOCTH, O TIOHATHUH U BUAAX IOPUAUYECKUX JIUI], O TTPaBe COOCTBEHHOCTH, U JIp.
[Ipennaranock MCHOJB30BATh MPABOBBIC KOHIIEMIIMM OCHOBHBIX MPABOBBIX MUPOBBIX
CUCTEM, MEXITYHAPOIHBIX N0roBopoB. JleiictBurensHo, HU B CoBeTckoM Coro3€, HU B
Oyp Kya3HbIX TOCYAapCTBaX COBETCKOIO IMEPHO/Ia, a TeM 00Jiee B COBPEMEHHBIX CTpaHax,
KOJUIEKTUB HE UTPAJl PEIIAIONICH PO B JEATEIbHOCTH KOMMEPUYECKUX OpPraHU3alni,
MMEIOLIUX MPABOCYOBEKTHOCTh, IOCKOJIbKY HE OBLUIO BO3MOXKHOCTH OINPEIEIThH
HanpaBJIeHUs ACATEIBHOCTH MPEANpUHUMATENA, GOPMBI U METOJIBI €ro peaau3alluu,
dbopmMBI U CHUCTEMBI OIJIaTHl TPyJa, pa3Mepbl OMJaThl TpyJa, MpaBuiia BHYTPEHHETO
TPYAOBOTO pacnopsiika, KOHTPAreHTOB, U Jp.

[TepBeiM KOmUpuIPOBaHHBIM akTOM B Cotro3e Commanuctudeckux PecnyOmnuk,
KOTOPBIN UMETT OTHOCUTEIIBHO YIIOPAIOUYEHHY0 KOHCTPYKIIUIO CTal " paXk1aHCKHiA KOAEKC
PCOCP, npunstsiii Ha 4 ceccuu BIIUK [X co3biBa 31 okTs1i0ps 1922 roxa. I'paxnanckuit
kojgekc PCOCP 1922 roma Obul OCHOBHBIM mpaBoBbIM akToM B Kuprusckoit CCP
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[I pasicoanckuii kooexc PCOCP: npunuam na 4 ceccuu BI[UK IX cozviea 31 oxmsabps
1922 2. // Bubnuoepaguueckuti ykazamenv: Cobpanue Y3aKOHEeHUU U PACHOPAICEHUL
Pabouezo u Kpecmuvsanckozo llpasumenvcmea. — 1922. - Ne 72-73. — Cm.907. — C.1664-
1677], peryIupyroimM UMYIIIeCTBEHHbIE OTHOIIICHHA. Ero HOpMbI ObLTM HampaBJcHbI Ha
VKpPEIUICHUE CEKTOpa HAapOAHOIO XO3siiCTBa; Ha YIIyOJeHHWE IUIAHOBBIX Hadall B
Pa3BUBAIOLICUCS TMPOMBIIUIEHHOCTH W CEIbCKOM XO3AKCTBE; NAIBHEHIINE Pa3BUTHUE
rOCyJapCTBEHHON COOCTBEHHOCTH U COKpaimieHue cdepbl NpUMEHEHUsS 4YacTHOU
COOCTBEHHOCTH; pa3BUTHE JIOTOBOPHBIX OTHOIICHUW MEXAY TOCYyJIapCTBEHHBIMU
OpraHM3aIMsIMU; pacIIMPEHUE TpaBa JMYHOW COOCTBEHHOCTH TIpakJIaH Ha CpeICTBa
MOTPEOJICHUS; 3aIlpeIeHHE CACIOK, HapyIIAIIINX 3aKOHHBIC MpaBa TPYAAIIHNXCS.

['paxxnanckuit kogekc 1964 roma mpeactaBisii cobor yxke Oosiee 0ObEMHBIN U
CTPYKTYPHO CJIOKHBI HOPMAaTUBHO-IIPABOBOM aKT, B KOTOPOM JETAJIbHO MPOCIICKNUBACTCS
JieJieHre Ha OOJIbIIIME KOHCTPYKTHUBHBIC YAaCTH - Pa3/ieiibl, KaXKIbIM U3 KOTOPHIX UMEET
MOPSAKOBBIM HOMED U Ha3BaHue. Kaxxplil pa3zien COCTOUT U3 TJ1aB, KOTOPBIE COCTOAT U3
cratei. Takas cTpyKTypa KoJieKca 3HaunuTeIbHO 00JIeryuia padoTy ¢ TUM HOPMaTHUBHO-
IIPaBOBBIM aKTOM MO CpaBHEHMIO ¢ [ paxknanckum koaekcom 1922 roga. Urto kacaercs
OTpEeICJICHUS FOPUIMIECKOTO JINIIA, 3aKOHOAAaTeNb B CT.32 I'paxkmanckoro kojaekca 1964
yKa3bIBAJI TOJBKO OPraHU3allfi0, UCKIIOYMB TEM CaMbIM OIMpENCTICHUS «00BheAMHECHUE
many U «yupexnaeHue». Kak omnpenenser asrop T.M. l'ammeBa, paccmarpuBas
I'paxnanckuit kogexkc Kuprusckoit CCP 1964 rona «00JblIMM AOCTHXEHUEM HAyKH
rpayKIaHCKOTO TpaBa SIBISETCS KOHIIEMIINS ONMEPATUBHOIO YMPABICHUS UMYIIIECTBOM.
OnHako OHa Halla peAM3alUI0 TOJBKO MPUMEHUTEIBHO K TOCYJAapCTBEHHBIM
opranuzanusam. [lo3nHee moa opranuzanysiMy CTaau TOHUMATh TAKUE YUPEXKICHUS, a TIPU
XO35IMCTBEHHOM BeneHuu-npeanpusatus» [1.U1. [anueea, Cmanosnenue u pazsumue
epaxcoanckoeo npasa Kwvipevizemana (1864-2005 2o00wt). [Texcm]: yuweonux / T.H.
Tanuesa. -buwxexio-20122.-C.325]

BaxHoe MecTO B cUCTEME 3aKOHOJATEJIbHBIX UCTOYHUKOB T'Pa)kIaHCKOTO MpaBa
orBegeHo yactu nepBor 'K KP, xotopwiii Obin1 yrBepxkneHn JKoropky Kenemem
Keipreizckoit Pecnyonnku u BBenieH B aeiictBue ¢ 8 mast 1996 roga. 'K KP conepxut
JETAIbHYI0 YCTAHOBKY B IIPABOOTHOIICHUSX FOPUIMYECKOE JINIAa, B YACTHOCTH B IIpaBe
COOCTBEHHOCTH Ha UMYIIECTBO, U OTHOIICHUS MEXKIY YUPEAUTEIISIMHU.

Tak, npaBy cOOCTBEHHOCTH IOPUIMYECKHUX JIUI] MIPUCYIIUA OOIIHE CYIIECTBEHHBIC
NpU3HAKH, & UMEHHO:

. FOPUINYECKOE JIUIO  SABJISIETC  €OWHCTBEHHBIM  COOCTBEHHUKOM
MPUHAJIEKAIIETO €My UMYIIECTBA;
. YUIPEIUTENIH OPUANICCKUX JIUI] JTHOO0 UMEIOT (X03sIICTBEHHBIC OOIIECTBA U

TOBApHINECTBA, KOOIEPATUBHBI), JUO0 HE HMEIT (OOIIECTBEHHBIE M PEIUTHO3HBIC
OpraHM3alllK, aCCOIMAIINU U COI03bl) 0053aTeIbCTBEHHBIE ITpaBa HA UMYIIIECTBO;

. B COOCTBEHHOCTH IOPUAMYECKOTO JIUIIA HAXOIUTCS UMYIIECTBO, MEepeJaHHOe
€My B KadecTBe BKJaJa (B3HOCA) €r0 YUPECAUTEISIMH, a TakKe MPUOOPETEHHOE U
MIPOM3BEJICHHOE 110 HHBIM OCHOBAHUSIM;
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. IOPUIMYECKHUE JIMIIA BIIPABE COBEPLIATh B OTHOLIEHUH CBOETO MMYILECTBA
m00ble JIEHCTBUS, HE MNPOTUBOpEYAIME 3aKOHY, HHBIM IMPABOBBIM aKTaM U HeE
HApYILIAIOIIME IIPaBa U OXPaHsIEMbIE 3aKOHOM UHTEPECHI APYTUX JIULI.

[IpaBo COOCTBEHHOCTH IOPUAUYECKUX JUIL (32 UCKIIOUYEHUEM TOCYAapCTBEHHBIX U
MYHUITATIATHHBIX TPEANPUSTHH, GUHAHCHPYEMBIX COOCTBEHHUKOM) MPEJICTABIIIET COOOM
OJIMH U3 BUJIOB YaCTHOM COOCTBEHHOCTU. B 00pa3oBaHuu uMyIiecTa I0pUANYECKUX JTULL
Y4acTBYIOT €r0 YUYpEeAUTEINH, CJIEeI0BATEIbHO, HEOOXOIMMO pa3inyaTh XapakTep IpaB
y4YpeauTeNe Ha UMyIECTBO FOPUANYECKUX JIML U IIOJITHOMOYUS CAMOT0 FOPUAUYECKOIO
muna. O0beM mpaB yupeAauTeaed Ha UMYIIECTBO HOPUAMYECKHUX JIUIl 3aBUCUT OT €ro
OpraHU3allMOHHO-TIPABOBOM (DOPMBI.

[To Bompocy mpaBOBOro pexuma UMYyLIECTBA IOPUAMYECKOIO JUI[a HEOOXOAUMO
OTMETHUTBH, YTO OHO ITOJHOCTBHIO MM YaCTUYHO MOKET HAXOIUTHCS B TOM WJIM B HWHOM
IIpaBOBOM IT0oJI0)keHHMH. [locienHee B IOPUAMYECKOM JMTEpPAType 4YacTO HA3bIBAOT
MPAaBOBBIM PEXUMOM HWJIM TPABOBBIM CTaTyCOM COOCTBEHHOCTH OpTraHU3allUU WIIH
npeanpuarus. CojaepkaHUE TOHITHUH  «UMYIIECTBEHHBIM MPAaBOBOW  PEXKUM)»
IOPUMYECKOTO JINIA M «IIPABOBOM CTAaTyC HUMYLIECTBA» IOPUAWYECKOrO JIMLA U
B3aWMOOTHOLIEHHS MEXITY HUMH JI0 CUX IIOP OCTAIOTCS CIIOPHBIMHU.

YerBepras riiaBa «IIpo0JieMbl ¥ IepCHeKTUBBI IBOJIIOLIHMN IOPUAHICCKUX JIUIL
B IPpaBOBOM npocrpancTBe KbIproizckoii Pecmy0auKm» COCTOUT U3 TPEX Pa3/IeiioB.

B nepsom pasoene uemeepmou 2nagvr « Ocnoguvie Kpumepuu Kiaccupuxkayuu
IOpuoUYecKux auy» OTMEYaeTcs, YTO KiaccuuKaus JaeT MPeACTaBICHUE O CUCTEME
COMOJYMHEHHBIX TOHATHUI, TIO3BOJISIET YCTAaHOBUTH HEOOXOAUMBIE CBS3U MEXKIY
neMeHTaMu oOBeKTa uccienoBaHuii. Pas3Buthe oOmecrBa u rocynapcTBa Ha
COBPEMEHHOM 3TAllE KU3HU BEJIET K pa3BUTHIO SKOHOMUKH, BITOCJIEICTBUH YETO CO3AETCS
MHO>KE€CTBO BUJIOB U CIIOCOOOB KOMMEPUYECKOU JIEATEIbHOCTH B CaMbIX Pa3HbBIX OTPACIAX
SKOHOMHMKH. Tem cambiMm, BO3HMKAET TMOTPEOHOCTh B MCIOJB30BAHUM B
NPEANPUHUMATENBCKON NEATeTFHOCTH pa3HbIX GopM opranusanuu. Kiaccudukarus
IOPUANYECKUX JHUI (POPMHUPOBATIACh MO BO3JAEHCTBUEM ABYX (DaKTOPOB - MEPEXOTHOTO
XapakTepa OTe4ecTBeHHOM SKoHOMUKHM Hayana 90-x rr. XX Beka M CUTyalMOHHBIX
WU3MEHEHUM OTIETbHBIX MMOJIOKEHUN MPAXKIAHCKOT0 3aKOHOAATENBCTBA B YaCTH BBEJACHHUS
HOBBIX OPTraHU3aLIMOHHO-TIPABOBBIX (POPM, J€TaIN3alUH TPABOBOTO CTATYCa OTAEIbHBIX
BU/JIOB FOpUINYECKUX JIALL. [Ipr 3TOM OTCYTCTBOBAIM €IMHBIE JOKTPUHAIBHBIE TTOIXObI B
ONPEAETIEHU Y BEKTOPA U COAECPKATENBHBIX ITAPAMETPOB 3TOT0 PA3BUTHS, YTO ITOCTOSHHO
IIPOSIBJISACTCS U HA TAaHHOM dTare.

B HacTosmiee Bpemst JierainbHas KjiacCu(PpUKalMs IOPUIMUYECKUX JIUI] BBICTYIIAET Ha
OCHOBAHUM COXPaHEHHU S CBOCH IOPUAMYECKOM CUIIBI M 3HaUeHUs B opMe COOCTBEHHOCTH,
B paMKax KOTOpoil co3maércs u Qopmupyercs mopuaumueckoe auno. K mpumepy,
npodeccop @.C.KaparycoB, roBopst 0 KOpHopauusix ONPEIeNsieT, YTO «KOPHOpaLus
(x03s1iiCTBEHHOE 00IIECTBO \TOBAPHIIIECTRO ) SIBJISTFOTCS KOMMEPYESCKUMH OPTaHU3AIMSIMU B
CHJIy CBOEH OpPraHW3allMOHHO-TIPAaBOBOM (opmbl. OHU CO3JAIOTCS B LEIAX MOJYyUYECHUS
IIPEAIPUHUMATEBCKOTO 10X0AA U OITYCKAIOT paclpeelIeHUe UX YUCTOTO JOX0a Cpeau
CBOMX WICHOB (yupeAuTeled W MHBIX YYaCTHUKOB). B cBsi3M C 3THM, B 4acCTHOCTH,
BO3MOKHOCTb YUPEKIECHU HEKOMMEPUECKUX AO SBIIAETCS AUCKYCCUOHHBIM BOIIPOCOM)
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[@.C.Kapacycoe OcHo8bl KOpROpamuHo2o aKyUOHEPHO20) 3AKOHOOAmeNlbCmEd
Pecnyonuxu Kazaxcman.-yuebnoe nocobue.-Anmamot.-20202.-C.204].

OCHOBHBIMU  KPUTEPHUSMH KJIacCU(PUKAIIMM IOPUIUYECKUX JIUI  BBIJACISIOT
cieayomue: popMy cCoOOCTBEHHOCTH; LIENU A TEIbHOCTH; COCTAB YUpEAUTEIIEH ; XapaKkTep
MpaB YYaCTHUKOB; 00BEM BEITHBIX MPaB IOPUAMICCKOTO JIUIIA; COCTAB YUPEAUTEIBHBIX
nokyMeHTOB. B pamkax cymectBytomieid B 'K KP knaccudukanum oopuandecKkux I
CleayeT 3aKpenuTh Pa3IUYHBIA TEPEUCHb OPTaHM3AIMOHHO-TIPABOBBIX (GOpM, Kak
KOMMEpPYECKHX, TaK W HEKOMMEPYECKMX OpraHu3aliii, HCKJIIOYMB M3 4YHUCIa
HEKOMMEPUYSCKHX OpTaHHW3alUi Pl OPraHU3alliOHHO-TIPAaBOBBIX (JOPM, HE HAIISIITHUX
npakTudeckoro mnpuMeHeHHs. CyllecTBOBaHHWE MHOT000pasusi OpraHu3alnoOHHO-
MpaBoOBBIX (OPM KOMMEPUYECKHX OpraHM3allMii, KaK MOKa3bIBa€T MHUPOBAs IMPAKTHKa,
SBJISIETCSI OCHOBHBIM yciioBUEeM 3(P(PeKTUBHOTO (DYHKIIMOHUPOBAHUSI PHIHOYHOMN
SKOHOMHKH B JIFOOOM TOCYy/IapCTBE.

Cuntaem He0OX0IMMBIM BKJTIOUEHHE B TIEpEUCHb KOMMEPUYECKHX OpraHn3aIi TAaKHX
OpraHW3aIlMOHHO MPABOBBIX (DOPM KaK XOJITMHTUA M KOHIICPHBI.

B cootBerctBuu ¢ myonukamuerr HammonampHOTo CTaTHCTHYECKOTO KOMHUTETA
Koipreizckoit PecnyOnuku rocyaapcTBEHHOTO Kiaccudukatopa OpraHu3alMoOHHO-
MPaBOBBIX (HOPM XO3AHUCTBYIOMINX CYOBEKTOB pa3paO0TaHHbBIM IJIaBHBIM BBIYHCIUTEIIHHBIM
neaTpoM (I'BL]) o1 2021 1., 0 xoHYEepHax ompeaeieHo, YTO KOHIIEPH - HanboJjiee pa3BUTas
dbopma 0OBeAMHEHUS IPEANPUSITHH, OCYIIECTBIISICTCS TOCPECTBOM CHUCTEMBI YUaCTHH,
(UHAHCOBBIX CBS3€H, JOrOBOPOB 00 OOIIHOCTH HHTEPECOB. Bxomsiine B KOHIIEPH
MPEINPUATHS HOMHHAJIBLHO OCTAIOTCS CaMOCTOSTEIBHBIMHU, a (DAKTHYCCKH TOTYNHECH bl
SAMHOMY XO3IHCTBEHHOMY PYKOBOIUTEIIIO.

KacaTeapHo0 Takoii opraHu3aiiiOHHO-TIPaBOBOM (POPMBI, KaK XOJIIMHTH, OTMETHUM,
9TO XO/MOuHeu - KOPHOpAaTUBHBIE OOBENWHEHUs, OO0JaJaronNIue MpU3HAKAMU
OpraHu3allMOHHOTO enuHcTBa. [IpuM3HaK OpraHMW3alMOHHOTO EAUMHCTBA CBS3aH C
[[eJIeTIoJlaTaHUEeM  YYaCTHHMKOB, HANpaBJICHHBIM Ha  JIOCTHDKEHHE CHCTEMHOIO
WHTETPAIIMOHHOTO B3aNMOJICHCTBHSI.

[Ipearaemeie kiaccuuKalyumu, HECOMHEHHO, SBJISIOTCS 000CHOBaHHBIMU. BMmecTe
C TeM, Ha HaIll B3TJIs]], BO3MOKHO JOTOJIHUTh KJIaCCHU(PUKAIIHIO ITyTEeM BBIICIICHUS TaKUX
BUJIOB OpPTraHU3alNN KaK Majvle, cpeonue U KpynHble KOMMEPUYECKIUE OpraHu3aluu.

Bo emopom pazoene uemsepmoii enasvl « Buna iopuouueckoeo iuya kaxk cyovexma
I0PUOUYeCKOL OMEemCcmeeHHOCMU» OCYIIECTBIICH aHAIN3, BUHBI FOPUIUYECKOTO JIUIIA KaK
CyObeKTa IOPUINYECKON OTBETCTBEHHOCTH. ABTOPOM OTMEYAETCs, UTO creruduka
cTaTyca IOpUINYeCKOro JINIa Kak aOCTPaKTHOro CyObeKTa IpaBa COCTOMT B TOM, UTO TIPH
OCYIIIECTBJICHUHM TOW WM WHOU JACATEIHHOCTH, OT €r0 UMCHH BBICTYIAIOT KOHKPETHBIC
¢usnueckue nuna. [lo 3Tol mpuyrHE MHOTHUE MPABOBEIBI CKIOHSIOTCS K MHEHHIO O
IIOCTOSIHHOW CBSI3M BHUHBI KOPUAMYECKOrO JIMIA C BUHOM JIIOJEHU. YUYEHBIE-IOPUCTHI
MBITAIOTCS PACKPBITH MOHATHE BUHBI IOPUIUUYECKOTO JIMIA C TTO3UIIM OOHAPYKEHUSI €T0
TaK Ha3bIBAEMOT'0 «USJIOBEUYECKOro CyocTpaTay (aIMUHUCTpAIUS, PYKOBOAUTEb, TPOYHE
JOJDKHOCTHBIE JIMIA, PSAAOBBIE COTPYAHUKH, JIMOO TPYIOBOH KOJUICKTHB B IIEJIOM).
CoracHO MHEHUIO CTOPOHHHKOB 3TOTO MTOJIX0/1a, BUHA FOPUIUYECKOTO JIUIIA TPOSBIISCTCS
B ¢opMe BHUHBI €r0 OpPraHOB, YYAaCTHUKOB, PAOOTHUKOB WJIM JOKHOCTHBIX JIHII,
BBITTOJTHSOIINX CBOW TPYAOBBIC (DYHKITHH.
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CoBpemeHHasi TPaBONPUMEHUTENbHAS MPAKTHUKA HE TPAKTYET OTCYTCTBHUE BUHBI
PYKOBOJSIIUX OPraHOB KaK OCHOBaHUE JUIsi OCBOOOXKICHUS IOPUIUYECKOTO JIMIA OT
rpa)k1aHCKO-TPAaBOBOM OTBETCTBEHHOCTU. OO0IIenpU3HAaHHO, YTO TPaXK/IaHCKO-IIPABOBAs
OTBETCTBEHHOCTb CyObEKTa, B TOM YU CJIE, OPUIUYECKOro JIMIa, HACTYMAEeT MPU HAJTUYUU
COBOKYITHOCTH OOCTOSITENBCTB (OCHOBAaHUM, YCIOBHUM), HMMEHYEMBIX COCTaBOM
rpa)KAaHCKOro MpaBoHapylleHus. Eciiu nHOE HE yCTaHOBJIEHO 3aKOHOM, OJHUM W3 TaKUX
YCJIOBHUM CIIyKUT BUHA Hapywmuresnd. OIHAaKo, BONPOC O MOHSATUU U 3HAYEHUHW BUHBI B
COCTaB€ TPAXkKIAHCKOIO MPABOHAPYUIEHUS OCTAETCS TUCKYCCUOHHBIM.

Bo-niepBbIX, sBISIETCS UM BHUHA HEOOXOAUMBIM CYOBEKTUBHBIM YCIOBUEM
IpaKAaHCKO-TIPABOBOM OTBETCTBEHHOCTH (IIPUHIUIN BUHBI), WIH ISl €€ BO3JIOKCHUS
J0CTaTOYHO (paKTa HApPYyIICHUs 00sA3aTeIbCTBA MO0 NMPUUYMHEHUs Bpena (MPUHITUI
MPUYMHEHHUS, O3HAYAIOIIUM  yCTaHOBJEHHWE OCE3BUHOBHOM WM  OOBEKTHUBHOU
OTBETCTBEHHOCTH).

Bo-BTOpBIX, KakuM 00pa3oM HAIJICKUT TPAKTOBATh IMOHATHE BUHBI B COCTaBE
IPpaXAAHCKOTO MPABOHAPYILUEHMS: YYUTHIBATH TOJIBKO IOBEJACHUE HAPYLIUTENS
(moBeneHUYECKass KOHLENUMS) WM K€ NPUHUMATh BO BHHUMAaHUE €ro ICUXOJOTHIO,
OTHOIIIEHUE K COJECIHHOMY (IICUXOJIOTHYECKAsT TEOPHUSI).

B-Tperbux, kakoBa MpUpoAa BHUHBI IOPUIAYECKOTO JIMIA, MPaBOCYOBEKTHOCTh
KOTOPOTO peau3yercs MOCPENCTBOM (U3UYECKUX JIHI[, TaKkKe MOTYIIMX COBEPIIAThH
BUHOBHBIE JCHCTBUS.

B uMBUIMCTHYECKON NOKTPUHE MOHSTHE BUHBI TOXKE SBJSETCS JUCKYCCHUOHHBIM.
Haxonstcs ctopoHHukH Kak ncuxonocudeckou (M. M. Arapkos, O. C. Hodde, T'. K.
Margees, H. 1. Eropos, u ap.), Tak u nogsedenuecxoti (Y0. I'. bacun, M. 1. bparunckuii,
B. B. Butpsuckuii, b. W. [Iyrunckuii, [{. H. Caduynnus, u ap.) TpakTOBKHA MPUHITUIIA
BUHBI.

JlelicTByro1IeE TpakIaHCKOE 3aKOHOAATEIbCTBO HE BOIJIOTHIIO MOCJIEI0BATEIBHO
MICUXOJIOTHYECKYIO UJIA OBEACHYECKYIO TPAKTOBKY BUHBI, IOMYCKasi BO MHOTHX CIIy4asix
pazHoe ee TonakoBanue. Kak rmacut Hopma 4. 2 m. 1 cr. 356 I'K KP, nuio npusnaercs
HEBUHOBHBIM, €CJIM IIPU TOU CTETIEHH 3a00TIIMBOCTH U OCMOTPUTEIBHOCTH, KaKasi OT HEro
TpeboBaack Mo XapakTepy 0053aTeNbCTBA U YCIOBUAM 000pOTa, OHO MPUHSIIO BCE MEPHI
JUIS HaJIJIeKAIEro UCIIOJHEHUS 0053aTeNbCTBRA.

JlaHHOEe omnpeneneHre, OCHOBAaHHOE Ha IMOBEACHYECKOW KOHUEMIUM BUHBI HE
JUIIEHO HEKOTOPOro MCUXOJIOrU3Ma, MOCKOJbKY OLIEHKA CTENEHU «3a00TIIUBOCTU» U
«OCMOTPUTENBHOCTI BeCbMa CyObeKTHBHA. Kpome Toro, ciopHa ¢popmynupoBkay. 2 1. 1
cT. 356 'K KP, Tak Kak oHa paKTUUYECKH ONMpEEsieT He MOHATHE BUHBI, a EPEUNCIISIET
00CTOSITENIbCTBA, MTPU HAIMYUU KOTOPBIX CYOBEKT MPU3HAECTCSI HEBUHOBHBIM.

Crnenyer OTMETHTh, YTO B JEHUCTBYIOUIEM  3aKOHOJATENbCTBE KbIprei3ckoii
PecnyOnuku mpucyTCTByeT Kak CyOBEeKTUBHOE (TICUXOJIOTUYECKOE), TaK U OOBEKTUBHOE
(moBefeHUYEeCKOE) MOHMMAHUE BUHBI HAPYIIUTENSA, B TOM YHCIIE, FOPUIMYECKOTO JTULA.

JIeHicTBYIOIIEE YTrOJIOBHOE 3aKOHOAATENBCTBO B I1.3 ¢T.24 YronoBHoro Koxekca
Koipreickoit  PecnyOnuku He mpeaycMaTpuBaeT YroJOBHOM OTBETCTBEHHOCTH
OpUAnYeCKUX JHIL [ Yeonosnwiil kooexe Kvipevizckoti Pecnyonuku om 28 okmsops 2021
200a No 127/ [Onekmpounvii  pecypc]. — Peorcum docmyna:
http://cbd.minjust.gov.kg/act/view/ru-ru/112309]. OtmernM, 4TO HHTEIIEKT W BOJIS 110
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OTHOIIICHUIO K COBEPIIAEMOMY JIESTHUIO MOTYT ObITh TOJIBKO y UEJIOBEKA, a HUKAK HE Y
IOPUIMYECKOTO JIUIIA, YTO SBJISIETCS MO IpUpoJe GUKIKMEH, aOCTPaKTHBIM MOHSATHEM, 32
KOTOPBIM HAaXOAUTCS YEIOBEK.

B mpemvem pazdene uemeepmoui 2naswvi «llepcnekmugvl pazeumus cucmembvl
IOPUOUYECKUX TUY 8 COBPEMEHHOM KbIP2bI3CMAHCKOM Npage» Mbl IIPUXOJUM K BBIBOLY O
TOM, YTO FOPUINYECKHE TN, KAK CYOBEKThI TPaK/IaHCKHX MPABOOTHOIIEHUI 0€3YyCIIOBHO,
UTPAIOT OTPOMHYIO POJIb B TPABOOTHOIEHUSIX MEKAY OOIIECTBOM U rocyaapcTBoM. Posb
Y 3HAQYECHHUE NEATEIIBHOCTU IOPUINYECKUX JIML], PA3JIMYHBIX OPTaHU3aLMOHHO-TIPABOBBIX
dbop™m, B COACUCTBUU Pa3BUTHUS MPEANPUHUMATEIBCKUX OTHOLIEHHN B KbIproizckoit
PecnyOnuku, TpyIHO MEPEOIICHUTD.

Kak ObulO OTMEYEHO, IOpUIIMYECKHE JIMIA, B OTJIMYME OT IPa)KAaH, SBISIOTCA
HMCKYCCTBEHHO CO3JJaHHbIMH CyOBbeKTamu mpaBa. OHHU CYLIECTBYIOT IOPUJUYECKH - C
MOMEHTA BHECEHUSI B TOCYJaPCTBEHHBIN PEECTp 3aMUCH O PETUCTPALIMU HOBOTO CYObEKTa
IpaBa 1 10 MOMEHTA BHECEHU I 3AITMCH O €T0 UCKIIFOUEHUH U3 ETMHOT0 rocy 1apCTBEHHOIO
peecTpa IOpUINYECKUX JIULI.

Jns cTaOMJIBHOCTH WHCTUTYTOB PBHIHOYHOM JKOHOMHUKH Ba)kHa MOJIpOOHas
3aKOHOJATENbHAS PENIAMEHTALUS IOPSJIKA CO3IaHMS FOPUINYECKUX JIUL] U ONPENEICHUE
pOJIM M CTENEHM y4acThsl rocyAapcTBa B 3TOM mpouecce. OQHAaKO, 10 HACTOSIIETO
BPEMEHHU B MPABOBOM TEOPUH U 3aKOHOAATEILHOMN MpaKTUKe He chopMUpOBaHA YETKAS
cUCTEeMa MOHATHH, XapaKTepHU3ylollas NaHHbIH WHCTUTYT C YYETOM CHEelU(UUYECKUX
ycinoBuit B Keipreisckoit PecnyOnuke. B cBsi3u ¢ 3TUM, Ha CErOJHSIIHUN [I€Hb
HEOOXOMMO BBIPAOOTATh FOPUIUUYECKHUE TPUEMBI U CIIOCOOBI, MCIIOJIB30BAHUE KOTOPBIX
Croco0CTBOBANIO ObI HAJJIEXKAIIEMY HOPMAaTUBHO-IIPABOBOMY PETYJIMPOBAHUIO MOPSIIKA
CO3/IaHUS IOPUAMYECKUX JIUIl U, KaK CIEACTBUE, PAa3BUTHUIO U CTAOMIN3AINU PHIHOYHBIX
OTHOLUCHUU.

Hopmam. 1 ct. 83 'K KP nipsiMmo yka3wsiBaeT mpaBoBbi€ (hOPMbI, B KOTOPBIX MOKET
OBITh BBIPAKEHO MMYIIIECTBEHHOE 000CO0ICHUE IOPUIUIYECKOTO JIUIA, a HMEHHO: PaBO
COOCTBEHHOCTH, TPaBO XO3IMCTBEHHOIO BEICHUS U MPABO ONEPATUBHOTO YNPABJICHUS,
WJIA MHOE BEIIHOE ITpaBo. Hanpumep, B HacTOsAIIEE BPEMS PETUCTPUPYIOTCS IOPUIUUECKUE
JIMIA, Y KOTOPBIX B KAYECTBE YCTABHOTO KAaIMMTAJIA BHECEHO aPEH/I0BAHHOE MMYILIECTBO.
Takue ropuanueckue nuia He o0Nalal0T UMYLIECTBOM HU Ha IpaBe ONEPaTUBHOIO
yIpaBJeHUs, HU Ha MpaBe XO3HWCTBEHHOIO BEACHUS, HU Ha MpaBe COOCTBEHHOCTH, a
HMMEIOT TOJIBKO 0053aTeNIbCTBEHHBIE ITpaBa TPEOOBaHUSI U IIpaBa MOJb30BAHUS.

I'ocymapcTBeHHast perucTpanusi UrpaeT KOHCTUTYHUPYIOIIYIO POJIb B MEXaHU3ME
CO3J]aHUsl IOPUJIMUECKOTO JIMIla, MOCKOJIbKY 0€3 Hee HEBO3MOXKHO BXOXKICHUE JTAHHBIX
CyOBEKTOB B XO3SIMCTBEHHBIM 000poT. [lo 00muM mpaBmiIaM TOCYAapCTBEHHOM
perucTpalui MpeAlecTBYeT MPOBEPKAa COOTBETCTBYIOMIMUX (DAKTOB, 3aKOHHOCTH
COBEPLIAEMBIX IOPUANYECKHU 3HAYMMBIX IEHCTBUI, HA OCHOBE YETO IPUHUMAETCS PEILICHUE
O TOCYJIapCTBEHHOM PEerucTpanuu, MPOUCXOIUT 3aHECEHUE HEOOXOAUMBIX CBEJICHUM B
peecTp u co3aaHue nH(opMaIMoOHHOTO pecypca. ['ocy1apcTBeHHas perucTpaliys 03Ha4aeT
MIPU3HAHUE OIPECIICHHOTO CTaTyca CyOBheKTa Ipasa, HalpruMep CO3/IaHKe IOPUINIECKOTO
Ju1a B U30paHHOM OpraHn3allMOHHO-TIPaBoBOM popme. ['ocynapcTBeHHas peructpanus
IOpUANYEeCKUX JHl Ha Tepputopun Keipreisckoil PecnyOnuku ocyliecTBisieTcCs
MunucrepcrBom FOctunmu Keipreizckoit PecryOnuku.
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Ananu3 pganHoro B 3akoHe Keipreisckoit PecnyOnuke OnpeaeIeHUs
rOCy/IapCTBEHHOM perucTpanuu MO3BOJUI CHOPMYIUPOBATH CIEAYIOLIME MPU3HAKU
rocyapcTBeHHOM peructpauuu [3axon Koipevizckoii Pecnyonuku « O eocyoapcmeentot
peaucmpayuu opuoudeckux 1uy, punuanos (npeocmasumenvcmas)» om 20 gespans 2009
eooa  Ne 57 /) [Onexmpoumwiti  pecypc]. —  Peiscum  oocmyna:
http://cbd.minjust.gov.kg/act/view/ru-ru/202621/1407cl=ru-ru].

Bo-1niepBhIX, 3TO aKT, BJEKYUIUW IOPUINYECKUE TOCIEACTBUS B BUJE CO3JAHUS,
pEOpraHu3aly Uiu JUKBUAAUUHN IOPUINYECKUX JIUII.

Bo-BTOpBIX, 3TO aKT NMpU3HAHUS U TOATBEPKACHUS TOCYJAPCTBOM CO3/aHUS WU
JUKBUJALUM FOPUINYECKOTO JULIA.

JIaHHBIM ~ MPU3HAKOM  MOJYEPKUBAETCS  MYOIMYHOCTH  TOCYAApCTBEHHOM
perucTpanum, Kotopas, ¢ OJHON CTOPOHBI, OCYIIECTBISETCS YIIOJIHOMOYEHHBIM Ha TO
rOCyJapCTBEHHBIM OPraHOM, a C JPYTrOMl CTOPOHBI - HOCUT OTKPBITBHIN XapakTep, Kak B
qacTH COOMIOZCHUS MPOIETYPhI €€ TPOBEACHUS, TaK U B YACTH OOBEKTA PETHUCTPAIUH.

B-TpeTbHX, MCKIIOYUTEIBHOCTh I'OCYIAPCTBEHHOM PErHCTpalH MPOSBISIETCS B
TOM, YTO 3aKOHOJATEJb YKa3bIBA€T HA HEE KAaK HAa €IUHCTBEHHOE J0KAa3aTEIIbCTBO
CO3/aHMS UJIU JTUKBUJALHUH IOPUIUYECKOTO JIHUIA.

['ocygapcTBeHHass perucTpanus - 3To IpoIecc, Mpoleaypa, OCyllecTBIseMas B
COOTBETCTBUH C 3aKOHOM, HECMOTpS Ha OTCYTCTBHUE TAKOIO OIPEJEICHUS B 3aKOHE.
Cucremnoe u noruyeckoe TosikoBanue HopM 'K KP u 3akona Keipreizckoii PecnyOnmku
«O rocynapcTBEHHON PErHCTPALUH FOPUINYECKUX JINLL, (UITHATIOB (IIPEACTABUTEIBCTB )»
MO3BOJIMJIM CJENaTh BBIBOJA, YTO 3aKOHOAATENb PErJaMEHTHPYET TOCYAAPCTBEHHYIO
pEruCTpaIMio UMEHHO KaK MpoIecC.

3akon KP «O rocynapcTBEHHOW pErucTpaly OPUIUYECKUX JIHI, (PUIUATIOB
(IpencTaBUTENBCTB)» 3aHUMAET 0CO00€ MECTO B 3aKOHOJATENbCTBE, PErYIHPYIOUIEM
rOCYy/JapCTBEHHYIO0 PETHCTPALMIO0 IOPUIMYECKUX JHLI. 3HAYUMOCTh YKa3aHHOTO
HOPMaTUBHO-TIPABOBOIO aKTa COCTOMT B TOM, YTO OH pPENNIAMEHTHUPYET IpPaBOBBIE
OTHOIIEHUSI B cepe LEeTOCTHOr0 KOMIUIEKCa MpoOIeM, CBSI3aHHBIX C perucTparuen
IOPUANYECKUX JIUIL, MPEACTABISET COOOW €IUHYI0 CUCTEMY IPABOBBIX HOPM B ITOM
00J1acTH, YTO MPUAAET EMYy XapaKTep CUCTEMHOTO MCTOYHUKA.

Bwmecre ¢ Tem, 3akon KP «O rocymapcTBEeHHON perucTpauuu IPUINYECKUAX UL,
¢bumanoB (IpeaCTaBUTENLCTB)» JIaJIeK OT COBEPIICHCTBA U TPeOyeT COOTBETCTBYIONINX
M3MEHEHUH. AHaIN3 MPOUENypbl TOCYJIaPCTBEHHOW PETUCTPALMU FOPUIUYECKUAX JIHI]
IIO3BOJIMJI  YCTAaHOBUTh, YTO CYIIECTBEHHBIM HEJOCTAaTKOM IPEIyCMOTPEHHBIX
3aKOHOJATEILCTBOM OCHOBAHUM ISl OTKa3a B TOCYAApCTBEHHOMN PErucTpaliu sSBISIETCS
HEBO3MOXHOCTh OTKa3a MO OCHOBAHWUIO MPOTHUBOIPABHOCTU MPEIOCTABICHHBIX NPHU
perucTpauu JOKYMEHTOB. (CMBICIOM PETUCTPALMUA IOPUANYECKUX JIAL[ SBJISETCS
JETUTUMALIUS ONPEAEIIEHHOIO YeJIOBEYECKOro KOJJIEKTUBA C MPUJAHUEM €My cTaTyca
IOpUINYECKOro Jina. OHAKO, STOT CMBICI COBEPIIEHHO TEPSETCS, €CINU PErucTpalns
NpoBOUTCS, 0€3 MPaBOBOM KCHEPTU3BI JOKYMEHTOB. B HacTosiee Bpems B BEICHUU
PETUCTPUPYIOIINX OPTAaHOB OCTAETCS TOJIBKO YUET CBeIeHUM B ENMMHOM rocy 1apcTBEHHOM
peecTpe IOPUANYECKUX JHI] U MpelocTaBiIeHne HH(OpMaIuU U3 3TOro peectpa. Takum
o0pa3om, IpoLECC PETUCTPALIUU MIPEBPATHIICS B MIPOCTYIO (POPMATIBLHOCTD.

32


http://cbd.minjust.gov.kg/act/view/ru-ru/202621/140?cl=ru-ru

B pesyinbraTe npoBeaeHHOro aHaJIn3a NPOUEIyPhbl TOCYJAPCTBEHHON PETUCTPALIUH
FOPUIMYECKUX JIUI] IPEIIAraeTcsl YIPOCTUTh €€ C €TI0 TPUBJICUEHUSI MHOCTPAHHBIX JIUL]
W KaluTajloB. ODTO TO3BOJUT PEIIUTh B JAHHOW cdepe Ienblii KOMIUIEKC
OIOpOKpaTUYECKUX TMpoOJieM, CBSA3aHHBIX C pPETrUCTpalMed IOpUIMYECKUX JIHII.
O60CHOBBIBAETCS, UTO MPOLIETYPY TOCYAAPCTBEHHON PErUCTPALITK HEOOXOIUMO CBECTH K
MoJa4ye yBEIOMIICHUS B PETUCTPUPYIOLUIMIA OpraH O CO3/IaHUU HOPUIUYECKOTO JIMIA.

BbIBO/bI

1. B ycnoBusxpeopMupoBaHusi OT€UECTBEHHOTO IPAXkIaHCKOTO 3aKOHOJATEIbCTBA
uccae0BaHue 00IIETEOPETHUECKIX BOIIPOCOB C YUETOM OMBITA 3apyOEKHBIX FOCYAAPCTB
MOMOTaeT BBIOpaTh IMPaBWJIBHOE HampaBjieHUE IMpaBoTBopyecTBa. Kpome TorO,
pacCMOTpPEHHE  OTHECNBHBIX  MPAKTUUYECKHX MPOOJEeM  MOKa3ajlo  HEKOTOPYIO
HECOCTOSITENIbHOCTh 001Ield Teopur (PUKIUKU IOPUAUYECKOTO JIMIAa U BO3MOKHOCTHU
OTPAHUYEHHOTO €€ MPUMEHEHHS B OTHOLIEHUH MPABOCIIOCOOHOCTH U JI€€CIIOCOOHOCTH
IOPUINYECKOTO JINIIA;

2. HOpuamdeckoe MO cleAyeT paccMaTpuBaTh HE C TO3UIIUU FOPUIUYECKON
JUYHOCTH, & C TOYKH 3PEHUSI MOJIEIIN ITPABOBOTO B3aMMO/ICHCTBUS CYOBEKTOB MpaBa, Iie
OHO BBICTYMAeT HMHCTPYMEHTOM YJIOBJIETBOPEHHUS COOTBETCTBYIOUIUX HHTEPECOB U
KOTOPOMY IPUAAIOTCS (UKTUBHBIE CBOMCTBA JIMYHOCTH;

3.  OmpeneneHHble BOJIS, OTHOIIEHUS U JIESHUS BHICTYNAIOT B KaueCTBE SIBJICHUM,
MOCPEJICTBOM KOTOPBIX FOPUIWYECKOE JIMIO JAEMOHCTPUPYET ceOs B COIMAIBHOM
pPEAbHOCTU W B MPABOBOM KOMMYHUKAIIMM B Ka4eCTBE IMPEAIOJIaraeMoro CyobeKTa
IIPaBOBBIX OTHOLIECHUU.

4.  IlpumeHeHue QUKUUM KaK IOPUIUKO-TEXHUYECKOTO IMpPHUEMa MO3BOJISET MPaBYy
OCYHIECTBIIATh (GYHKIUIO 3G(PEKTUBHOTO perysisTopa OOIIECTBEHHBIX OTHOIICHUH.
CymiecTByrolue B COBPEMEHHOM JIOKTPUHE YETHIPE OCHOBOIOJATAIOIIMX MPU3HAKA
IOPUAMYECKOTO JIMIla, KaXKIbld M3 KOTOPHIX HEOOXOAMM, a BCE B COBOKYIHOCTU -
JIOCTAaTOYHBI, YTOOBI OpraHu3alus Morja ObITh TMpU3HAHA CYOBEKTOM TIpaBa
(opra"uzanMoHHOE €AUHCTBO, HAIMUYKME 000COOJIEHHOTO NMYIIIECTBA, CAMOCTOSATEIbHAS
MMYIIECTBEHHAs] OTBETCTBEHHOCTh, BBICTYIUJIEHHWE B TPaXIaHCKOM 000pOTE OT CBOETO
MMEHH ), COOTBETCTBYIOT TEOPUU PUKIWMIL. [ TaBa MCTOPUUYECKOM LIKOJIbI MPaBa HEMELKUN
ropuct @.K. CaBuHBM OCTaBWII 3AMETHBIN CJIE] B Pa3BUTHUH ITPaBOBOM Teopun. Hayunoe
Hacieaue uctuHHOro yueHoro @.K. CaBuHBH MO3BOJISIET COBPEMEHHBIM TEOPETUKAM U
MpaKkTHUKaM yBUJIETh TMOJIOKHUTEIBHOE BIMSHUE TeOpur (UKIMN Kak Ha pa3BUTHE
3aKOHOJIaTEIbCTBA U KAYECTBO CyA€OHOM MPAKTUKH, TAaK U Ha Pa3BUTHE IOPUIUYECKOTO
o0pa3oBaHUs, a TaKke OIIYTUTh OOJIBIIYIO POJIb, MHOTOIPAHHOCTh U HEOOXOJAUMOCTh
(eHoMeHa (pUKIIUK B TEOPUH IPaBa;

5. KOpuamyeckoe nuio, kKak GUKIMS, peniaeT psj 3afad, KOTOPBIE CTOST TMepen
roCy/IapCTBOM U CyObeKkTaMu IpaBa. K HUM OTHOCSTCS: a) KOHTPOJb HaJl TPAXIaHCKUM
000pOTOM CO CTOPOHBI TOCyJAapcTBa; 0) Hambojee ONTUMAIBHOE YIOBJICTBOPEHUE
MHTEpPECOB CYOBEKTOB MpaBa B UX NPEANPUHUMATENIBCKON M COLUAIBHO MOJIE3HOU
JESTEIIbHOCTH; B) YIIOPSI0YMBAHUE U OTITUMH3AIIHS ITPOLIECCa yIaCTHS CYOBhEKTOB ITpaBa B
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Pa3IUYHOTO PO/Ia MPABOBBIX OTHOIIEHHSX; T') CHOCOOCTBOBAHUE TPOABMIKEHU IO TOBAPOB U
YCIIYT Ha PbIHKE; 1) 3P (HEKTUBHOCTH B 3alIUTE MPAB U 3aKOHHBIX HHTEPECOB IPaXK/IaH;

6. IOpuauueckoe nuLO TpeAcTaBiseT coOoil mpaBoByl MeTadopy, KoTopas B
MPOCTPAHCTBE COLMAIBHOTO B3aWMOJCUCTBUS TPEACTABISIET COOOW BBIMBICEN, a B
MJOCKOCTH TIPAaBOBBIX YTBEPXKICHUM SBISETCS WCTUHOM, KoTOpas He Tpelyer
JOKa3bIBaHUA. DTOT JyaJli3M MPEIONPEEIISIET CIIOKHBIA XapaKTep IOPUINYECKOro JUIIA,
KOTOPOE BBICTYMAET B KAYECTBE OJTHOTO U3 CPEJICTB MPEOJIOJICHHS] HECOBIAICHUS MEXKITY
(dopmMoil U coaepkaHUEM MPABOBBIX HOPM.

/.  Pemenue npoOiaeMbl BUAUTCS 3apyOCKHBIMHU UCCIIEIOBATENS] B OCHOBHOM JIMOO B
3aKOHOJATEIbHON cepe - pazpaboTka Oojiee COBEPIICHHBIX HOPM IIpaBa KOMIIAHHH,
KOTOpbIE yUUTHIBAJM ObI B OOJIbllIeH CTeeHU (PaKTOp 3aBUCUMOCTU FOPUANYECKUX JULL,
aub0 B JOTOBOpHOM cdepe - paclidpeHHe NPaKTUKU BKIIOYEHHUS CaMUMU
JIOTOBAPHUBAIOIIMMHUCS CTOPOHAMH COOTBETCTBYIOIIMX OTOBOPOK 00 OTBETCTBEHHOCTH
HETOCPEACTBEHHO B 3aKjoyaeMble MUMU JOToBOpbl. Kak mpenacraBisiercs, pelieHue
npoOjemMbl BO3MOXKHO JIMIIb C OJHOBPEMEHHBIM IPUMEHEHHEM OO0OUX METOIOB.
[losiBnenue B pesynbrare Oojee YETKUX HOPM OO0 OTBETCTBEHHOCTH MOIJIO Obl
CIOCOOCTBOBAaTh  JIOCTMIKEHUIO  COQJIAHCUPOBAHHOCTH  HMHTEPECOB  yYAaCTHUKOB
MPEANPUHUMATEILCKUX OTHOIIICHHUHN U, B OTIPEICIICHHON CTETICHU, MOTJIO ObI OTPAaHUYHTh
CYIIeOHBIM «CYOBEKTUBU3MY», MOPOXKIAEMBIA OTCYTCTBUEM CYIIECTBYIOIIUX HOPM 00
OTBETCTBEHHOCTH UJIU K€ UX HEUETKOCTBIO;

8.  CoBpemMeHHblE JOKTPUHBI IOPUAWYECKOTO JIMIA HE PACCMATPUBAIOT €ro
TeopeTndeckue ocHoBaHusA. OHM HE CTaBSIT [10J] COMHEHHE ero cyliecTBoBaHue. OIHaKo,
aKIICHT CABHMHYJICS HA TaKOW €ro aclekT, KaKk dKOHOMHYECKas CaMOCTOSTEIIBHOCTh, a
TaKk)ke BHYTPEHHsISI JESATENBHOCTh Iopuandeckoro nuia. [loaTomy Ha mepBwlid MiaH
BBIXOJAT MPOOJIEMbl JOUEPHUX KOMIIAHMH W (PUIMANOB, a TaKXke KOPIOpPaTUBHOE
B3aUMOJICHCTBME B CaMOM IOPHAMYECKOM JIMIE, YTO AKTYaJU3UPOBAIO JAOKTPUHY
CTIPOHUKHOBEHHUS 32 KOPIIOPATHUBHBIN 3aHABECH ;

9. B coBpemMeHHBIX MPABOBBIX CUCTEMaX MOXKHO YETKO MPOCIEAUTHh TEHACHIUIO K
OTXOJy OT T€HepaIn3aliy MOJIEJIEeH IOpUINYECKUX JIUI] U EPEXOY K KOHKPETU3ALNYU U
orope Ha (haKThl, KOTOPBIE UMEIOT FOpUInUecKoe 3HaueHue. [1ogo0Has TeHaeHn s cTaja
ABHOM  Oylarojapst JOBOJBHO HEUYETKOMY 3aKOHOJATEIbHOMY PEryJHMpPOBaHUIO
JESTENIbHOCTU IOPUANYECKUX JIUII, B pe3yJbTaTe 4ero cyaeOHbIe pelieHus Mo JejaM C
y4acTHEM IOPUIUYECKUX JUI[ BO MHOTOM OMHUPAIOTCS HAa JUYHOE MOHUMaHUE CyAeH
KaTeropuu « CIpaBeUIMBOCTbY. Hanuio siBHasg moTpeOHOCTh B 0OPMIICHUH aJeKBaTHOM
COBPEMEHHBIM ITPABOBBIM PEATHSIM KOHIICTIUHN IOPUMUYECKOTO JIUIA, KOTOPast UCKITIOYUT
CyOBEKTUBHU3AIMIO B PETYIMPOBAHUU €TO JIEATEIHLHOCTH.

10. YactHOHay4yHBI ypOBEHb METOAOJOTHUU TPAXKIAHCKOTO IMPABOBEACHUS HMMEET
TEHJICHLIMIO K TOSIBJICHUIO HOBBIX METOJOB Ha OCHOBE CHHTE3a YK€ CYIIECTBYIOIINX
CPEIICTB MO3HAHMS TPAXKIAHCKO-TIPABOBBIX SIBJIICHUII.

11. H3yyeHue omnpeaeneHus OPUAAYECKOrO JIMIA IO3BOJSIET BBIACIUTH YETHIPE
00s13aTeNbHBIX MpU3HaKa. Bce 3TH nmpu3HaKky BBHICTYNAIOT B KaueCTBE MaTepualbHbIX. B
Ae(pUHUTUBHON YaCTH FOPUANIECKOTO JIUIa HAMHU PEII0KEH TOTIOJHUTENIbHBIN MPU3HAK
- «COOTBETCTBYIOIIMI 3aKOHOATEIBCTBY BUJ ACSITEIbHOCTH», YTO MTO3BOJISIET CBSA3ATh
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JaHHYI0 KaTeropuro C Kiaccuukanuend HOPUAAYECKOro JIMIA, TOCYIapCTBEHHOU
perucrpanuei, co cnenu@puKoi yuyacTus B TpaxaaHCcKoM 000poTe.

12. Ilpennaraercst aBTOpcKas Ae(PUHULINSA IOPUIUYECKOTO JIMLA - 3TO OpraHU3alusl,
OCYIIECTBIISIONIAS COOTBETCTBYIOIIUM 3aKOHOMATEILCTBY BU/I ACATEILHOCTH, KOTOPAs
nmMeeT 000co0JIeHHOE UMYIIIECTBO U OTBEUAET UM 110 CBOMM 0053aTE€IbCTBAM, MOXKET OT
CBOET0 UMEHU MPUOOPETATh U OCYLIECTBISTh TPAKIAHCKHUE TTpaBa U HECTU TPAKAAHCKUE
00s13aHHOCTH, BBICTYaTh OT CBOEr0 MMEHHU IPH pa3pellieHre CIOpoOB B CyeE.

13. CyumHOCTh IOPUAMYECKOTO JIHMIA 3aKJII0YaeTCs B MOMJIEPKKE CYObEKTOB
rpa)x1aHCKUX MTPABOOTHOIICHHH, TJIE OTIpeIeJIeHa TPaBOCIIOCOOHOCTh, JIEECITOCOOHOCTh U
JEIIUKTOCIIOCOOHOCTh IOPUIAMYECKOTO JIMIlAa, a TakXke BHUIbl MPaBOCYOBEKTHOCTU
IOPUINYECKUX JIUI B COOTBETCTBUH C OPTaHU3AIMOHHO-TIPaBOBOM (hopmoii. B otnuuue ot
(U3UUECKUX JIUIL, Ybs JCITUKTOCTIOCOOHOCTD 3aBUCHUT OT BO3pacTay COCTOSIHUS 3/I0POBbS,
BCE IOPUIUYECKUE JIUIIA TI0 O0IIeMy MPaBUIIYy UMEIOT PaBHYIO JEIMKTOCIIOCOOHOCTh. B
OTIPEJICICHHBIX MPEIyCMOTPEHHBIX 3aKOHOM CIIy4asiX, YUYPEAUTENH OTICIbHBIX BUJIIOB
IOPDUAMYECKUX  JIMI] MOTYT HECTM U  JIONOJHHUTEIbHYIO (MMYIIECTBEHHYIO)
OTBETCTBEHHOCTh. K HHUM MOXHO OTHECTH XO3SIMICTBEHHBIE TOBApPUIIECTBA WJIU
MPOU3BOJCTBEHHBIEC KOoonepaTuBbl. Ha 0OCHOBE ATOr0 MOKHO C/AENIaTh BHIBOJI O TOM, UTO
JEIUKTOCTIOCOOHOCTh  YKa3aHHBIX IOPUAMYECKUX JIMII OKa3bIBACT BIUSHHE Ha
JEIIUKTOCTIOCOOHOCTH APYTUX CYOBEKTOB IMpaBa, yUpeAUBIIUX JAHHYIO OPTaHU3aIUIo;
14. Ananu3 mMep yrojioBHO-IPABOBOIO BO3ACUCTBUS HA IOPUANYECKOE JIUIIO TTOKa3all,
YTO IOPUJUYECKOE JIMIO0 HE MOXKET OBbITh CYOBEKTOM TPaKIaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH, TaK KaK K HEMYy MPUMEHSIOTCS Mepbl TPakIaHCKO-TIPABOBOTO
BO3JIEHCTBUS: yIuiaTa mrpada, BO3MENICHUs Bpe/la, IPUOCTAHOBICHUE WIIH 3allpelieHre
JeSITeIbHOCTH, JIMKBUIAIINS;

15. JleeciocoOHOCTB BBICTYMAIOT BaXKHBIM 3JIEMEHTOM CTAaTyCa FOPUIUYECKOTO JIUIA, U
MPEJCTaBISIET COOOM AEMCTBUS OPraHOB IOPUAMYECKOTO JIMIA MO MPUOOPETCHUIO U
OCYIIECTBIICHUIO TPAXJAHCKUX TIpaB, CO3JAaHUI0O W HCIOJHEHUIO OO0S3aHHOCTEH.
JleecriocoOHOCTh IOPUANYECKUX JIUI] OCYIIECTBIIAECTCS OpraHaMu FOPUIMYECKOTO JUIA U
peann3yeTcs 4uepe3 ero Opralbl, KOTOpbIE JEHCTBYIOT B €T0 MHTEPECaAX;

16. TIpmoOpeTeHwue rpaB 1 00A3aHHOCTEH - TPEepOTaTUBA OpraHa IOPUINYESCKOTO JIUIIA.
To ecTb, cO31aHNE FOPUIMUECKOTO JIU1IA SIBJISIETCS TPAaBOBBIM OCHOBAHUEM BO3HUKHOBEHUS
MPaBOCIIOCOOHOCTH FOpUINYECKOTo Julia. [Ipu co3manum 10puaIndecKoro Juia BaKHbIM
BOIPOCOM  SIBJISIETCSL  pa3palOTKa YUYPEAUTENbHBIX JTOKYMEHTOB (OIpeiesieHHe
HaVMEHOBaHMUS IOPUANYECKOTO JIUI[A, MECTA €T0 HaX0XKICHUsI, TOPSAIKA YIIPABJICHHUS, U T.
1.). B cooTBEeTCTBUM € TPOKIaHCKUM 3aKOHOATEIHCTBOM, IOPHIMYECKUE JTUIIA TOJKHBI
PETUCTPUPOBATHCS B OPSIIIKE, TPEAYCMOTPEHHOM 3aKOHOM O PETUCTPAIIUN FIOPUIAYECKUX
nn;

17. Kputepuu omnpeneneHusi IETUKTOCIOCOOHOCTH Pa3HATCA B 3aBUCUMOCTH OT
cnenuduku cyopekTa mpaBa. MHOTIAa OHU CBsI3aHBI C CyOBEKTUBHBIMU KadeCTBaMHU
¢usmyeckoro nuna (MCUXUYECKOE COCTOSIHHE YEeIOBEKa), B HEKOTOPBIX CIydasx - C
3aKOHOJIaTEIIbHOM KOHCTPYKIIMEW FOPUIAYECKON OTBETCTBEHHOCTH y OpraHU3aldM, UIIH
e C BUJOM IOPUAUYECKON OTBETCTBEHHOCTH (IIOJOOHO TOMY, KaK 3TO MPOUCXOIUT Y
MyOJIMYHO-TIPABOBBIX 00pa3oBaHuii). B To ke BpeMsi, B paMKaX HOPMAaTUBHO-IIPABOBOIO
PETYJIMPOBAaHUST M OCYIIECTBJICHUS  MPOLEAYPHBIX  MOMEHTOB,  IPU3HAKH
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JEIIUKTOCTIOCOOHOCTH OOBEKTUBHO HYXKITAIOTCA B 0oJiee TIIATEIBHOW MpopaboTKe.
OCHOBHBIM KpUTEPUEM Pa3rpPaHUUCHUS] CUCTEMBI JETUKTOCIIOCOOHOCTH HA KOHKPETHBIE
Pa3HOBUAHOCTU SIBJSIETCS creur(uKa CBOMCTB ee NpeAMeTra MU METoJia MPaBOBOTO
perynupoBanus. JOMOTHUTEIPHBIMU MPU3HAKAMH SIBJISIOTCS. OCOOCHHOCTH CyOBEKTa U
CyOBEKTUBHOM CTOPOHBI MPABOHAPYIICHHUS, a Takke O0bEM IOPUIUUYECKOU
OTBETCTBEHHOCTH, 3aKPEIUIEHHBIA 3aKOHOAATENLCTBOM WM  MPEAYCMOTPEHHBIN
JIOTOBOPOM B T€X CIIy4asiX, KOIr/ia 3TO HE 3alpelieHo 3akoHoM. MHOrooOpaszue moaxoa0B K
OIPEIETICHU IO JEIIUKTOCIIOCOOHOCTH FOPUINUECKOTO JINIA OOBSICHSIETCS TEOPETUUECKON
CJIIOKHOCTBIO JIAaHHOW TIpaBOBOM KaTeropuu. IIpuunMHa 3aKio4aeTcs B TOM, YTO
JEIIUKTOCIIOCOOHOCTh B OTAEIBHBIX OTPACIsAX MpaBa XapaKTEepU3yeTCs OnpeAcEHHON
cnenudukoit. Ha camom niesne, B OTAENbHBIX MPABOOTHOIICHUSX OHA TOYHO COBMIAJAET C
JI€eCIOCOOHOCTBIO, a B APYTUX, B CBOIO OYEPE/Ib, C TPABOCIIOCOOHOCTHIO.

18. VYyacTHUKOM  HaJOTOBBIX,  AIMHUHUCTPATUBHBIX, TPYAOBBIX U  HHBIX
MPaBOOTHOIICHUH FOPUIMUYECKOE JIUII0 MOKET CTAHOBUTHCS TOJIBKO IO TOW MPUYHHE, YTO
OHO MPU3HAETCS B KAUECTBE CYObEKTa rpakIaHCKOTO pasa. [IpuHIMI BUHBL, Kak B (hopMme
yMbICIa, TaK U B (pOpME HEOCTOPOKHOCTH, 3aKPEIVICHHBIN B Ka4yecTBE 003aTEIbHOTO
AJEMEHTa JIEIUKTOCIIOCOOHOCTH, MOKET UCIOIb30BAThCA B OTHOIICHUHU IOPUIANYECKUX
Ul B aOCONIOTHO JIFOOBIX cUTyalusix. TOT (akT, 4TO OT UMEHU IOPUIUYECKOTO JIUIIA
OCYIIECTBIISIIOT JCSATEIIbHOCTh KOHKPETHBIE (PU3UUecKue Jula, MPaKTUYECKU HE MEHSET
CaMOCTOSITEIBLHOTO XapaKTepa ero AeIUKTOCIIOCOOHOCTH. [TpH 3TOM JeTUKTOCTIOCOOHOCTD
OpraHM3alllM SBJSETCS €ro COOCTBEHHOM, a HENEIUMKTOCIOCOOHOCTh - €r0 OpPraHoB,
YYaCTHUKOB (ydpeauTeliell), COTPYAHUKOB, WHBIX JOJDKHOCTHBIX JHUI. bymydn
MOJTHOTIPABHBIM YYaCTHUKOM IPaKIaHCKUX ITPABOOTHOIICHUH, FOPUIUUECKOE JINIIO MOKET
MEePCOHANIBHO (CAMOCTOATENbHO) HECTH IOPUANYECKYI0 OTBETCTBEHHOCTD 32 T€ WJIM UHBIC
JOMYUIEHHBIE UM IPaBOHAPYIIEHUS, TO €CTh 3a COOCTBEHHOE «MOBEIACHUE», KOTOPOE
HapyllaeT MpaBa U 3aKOHHbBIE HHTEPECHI IPYTUX CYOBEKTOB.

19. CymecTBoBaHue OOJIBIIMHCTBA Pa3HBIX TEOPU, KOTOPbIE 0OCYKIATNCH MHOTUMU
YYEHBIMH U OBLTU 3aKPETJICHBI B 3aKOHOATEILCTBE CBUACTEILCTBYIOT 00 OMpeIeIeHHOM
crenu(puKe MHCTUTYTa IopUInyeckoro auna. OCHOBHAs Hay4yHast Mpo0OJieMa, BbI3bIBAIOIIAS
HanOOJIBIITE CIIOPHI - 3TO BOIPOC O TOM, KTO WJIM UTO SIBJISIETCS 00JIalaTeIeM CBONCTB
IOPUAMYECKOT0 Jula. B 3aBUCMMOCTH OT OTBETa Ha BOIPOC, YTO CTOUT 32 MOHATHEM
IOPUIMYECKOTO JIUIIA, PAa3JIMYHbIE TEOPUH FOPUIUIECKOTO JTUIIa MOXKHO Pa3/IeIUTh Ha JIBE
HIMPOKUE TPYIIIbL:

. (UKTUBHBIE KOHILIEMIMU, OTPULIAIONIME CYIIECTBOBAHHE PEATbHOTO CYOBEKTa,
00J1a/1aroIero CBOMCTBaMU MPaBOCYOBEKTHOCTH;

. pEATMCTUYHBbIC KOHICIIINYU, TPU3HAIONIME CYIICCTBOBAHUE HOCUTENS TaKUX
CBOMCTB.

20. Tpems ocHOBHBIMU (paKTOpamMu, OT KOTOPBIX 3aBUCUT ITPABOBOM PEXKUM UMYIIIECTBA
KOHKPETHOM opraHu3anuu OyayT sSBIATHCA:

. €ro OpraHu3alMoOHHO-TIpaBoBas hopma;

. BHJIbl UMYIIIECTBA (BEIH, ACHBIHU, [ICHHbIE OyMaru, HeMaTepHaIbHbIC aKTUBBI);

. BEIIHOE IpaBa, Ha OCHOBAHMU KOTOPOTO OpraHu3alus BIAJACET JaHHBIM
MMYLIECTBOM
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21. TlockonbKy COTIacHO ACUCTBYIOIIEMY 3aKOHOAATENIbCTBY IOPUAUYECKOE JIUIIO
cunTaeTcsi oOpa30BaHHBIM TOJBKO C MOMEHTA €ro rocyJapCTBEHHOM pErucTpalui,
KOPIOPATUBHbBIE OTHOIICHUS MEXIY IOPUAMYECKUM JIMIIOM, €r0 YUpEAUTENSIMA U
YIPABJISIONIMMHU HE MOTYT BOSHUKHYTh PaHbIIIE, 4eM Oy T CO3/1aH HOBBIN CYOBEKT MTPaBa;
22. HOpuandeckoe U0 KaK KCKYCCTBEHHOE 00pa3oBaHKe, BOSHUKAIOIIEE HA OCHOBE
COBEPILIEHHBIX YUPEAUTEISIMU IPAKAAHCKO-TIPABOBBIX CICTIOK U aIMIHUCTPATUBHOTO aKTa
YIOJIHOMOYEHHOTO TOCYJIAPCTBEHHOTO OpraHa (akTa rocyJapCTBEHHOW PErucTpaium),
CTAHOBUTCSI CAMOCTOSTEIbHBIM, ITPABOCIIOCOOHBIM U JI€€CIIOCOOHBIM CYObEKTOM MPaBa,
o0J1aiaronuM COOCTBEHHOM BOJICH, HE CBOJMMOM K BOJI€ OTJICIBHBIX €r0 YUpeauTenei
(Y4yaCTHUKOB, WJIEHOB), a Tak)K€ K BOJICE MHBIX JIMI], OCYIIECTBISIONINX (PYHKIIMU €T0
OpraHOB, OJIHAKO, B COOTBETCTBHUH C 3aKOHOM, YUPEAUTEIbHBIMU JTOKYMEHTAMH H
JOTOBOPAaMHU BCE YYACTHUKH KOPIOPATUBHBIX OTHOIIEHUN JOJIKHBI MTOAUYMHSITHCS BOJIE
IOPUIMYECKOTO JIMIlA, PAaBHO KaK IOPUIUYECKOE JUI0 00S3aHO TOMYUHSTHCS BOJIE
yupeauTene (y4aCTHUKOB, WICHOB) M JIPYTHX JUIl, OCYIIECTBISIONIUX (PYHKIIUU €T0
OpTaHoOB.

23. Uenecoobpaszno nonomHuth 4. 1 ¢1.85 'K KP HOpMamMu o neneHnu 1opuandecKux
JUI Ha Majble, CPEIHUE U KPYMHBbIE KOMMEPUYECKHE OpraHu3aluu. Y YUThIBas, YTO B
KaXJIOH OTpaciii SKOHOMUKH HMEIOTCSI CBOM OCOOEHHOCTH, CUMUTAeM HEOOXOIUMBIM
MPUMEHATH 1 (D P EepeHITUPOBAHHBIHN ITOX0/ B ONPEICIICHHN KPUTEPUEB KiIacCUPUKAIIUH
CyOBEKTOB MaJIOro MPeANpUHUMATENbCTBA U BHECTU COOTBETCTBYIOLIME U3MEHEHUS U
nonosiHeHus B 3akoH KP «O pa3zBuTun Manoro npeanpuHUMaTEIbCTBAY .

24. IlepeyeHb  KOMMEpPUECKMX  OpTraHM3alUi  SBJSIETCS  3aKPBITBIM,  YTO
HETIPUBJICKATEILHO JUISI TPUBJICYEHUS WHOCTPAHHBIX WHBECTUIIMH WHOCTPAHHBIX
KOMITaHHWH, TOCKOJbKY JIaHHBIE OpPraHU3aIlMOHHO MPOU3BOJICTBEHHBIE (OPMBI HE
COOTBETCTBYIOT TPEOOBAHUSM PHIHKA U HHOCTPAHHOTO 3aKOHOJATENIbCTBA;

25. CuyuTaeM HEOOXOJMMBIM BKJIIOUCHHE B IEPEUYCHb KOMMEPUYECKHX OpraHU3alui
TaKUX OPraHU3allMOHHO MPABOBBIX (POPM KaK XOJAMHTU U KOHIIEpHBI. Kak mokasbiBaer
MpaKkTHKa, OTCYTCTBHE B 3aKOHOJATENIbCTBE Pa3BEPHYTOrO MPABOBOrO MEXaHU3Ma
CO3/aHUSl U JIEATEIbHOCTH XOJIIMHTOB M KOHLIEPHOB B KayeCTBE OPraHU3allMOHHO-
IPaBOBOM MOJICIIH MPEIITPUHUMATEITLCKUX CTPYKTYP CTAIO0 CEPhE3HBIM CACPIKUBAIOIINM
(GhakTOpOM B JieTalbHOM HMCITOJIb30BAHUU JAHHON (POPMBI.

26. BwuHa ropuan4eckoro Jinia Kak CyobeKTa cCaMOCTOSITEIbHOM MPaXKIaHCKO -ITPABOBOM
OTBETCTBEHHOCTH €CTh €ro COOCTBEHHAasi BUHA, a HE BUHA €r0 OPraHOB, yUpeauTenci
(yyacTHUKOB), pPaOOTHUKOB WM HUHBIX JHI[. ['paxknaHckue mpaBa U OO0S3aHHOCTHU
NpUHAUICKAT OPUAUYECKOMY JIMIy, OOJajaronieMy IpaBOCIOCOOHOCTBIO U
JIeeCIOCOOHOCTBIO, COJICpKAHME KOTOPOM HE COBMAJaeT M HE CBOAMUTCS K
NpaBOCyOBEKTHOCTH (PU3MYECKUX JHI, COCTABJSIONIMX €ro OpraHbl, pPaBHO Kak
ABJISIIOIIUXCSL €r0 pa0OTHUKAMU WJIM NPEeACTaBUTENSIMHU. bByayuu mMOJIHOMpPAaBHBIM
CyOBEKTOM TpPAXKIAHCKOTO IIpaBa, IOPUAUMYECKOE JIMLIO CaMOCTOSTENbHO HECET
OTBETCTBEHHOCTH 33 CBOIO BUHY, TO €CTh 32 COOCTBEHHOE IMOBEJICHUE, HAPYIIIAIOIIee TpaBa
Y 3aKOHHBIE UHTEPECHI APYTUX YYACTHUKOB MPABOOTHOIICHUI;

27. Opuanueckoe INUIIO HE SBISETCS CYOBEKTOM  IPa)KAaHCKO-TPABOBOM
OTBETCTBEHHOCTH, K HEMY IIPUMEHSIOTCS MEPBI TPaXkIaH CKO-IIPABOBOI'O BO3/IEUCTBUS, TaK
KaK BUHA KaK JIEMEHT IPakKJaHCKOTO IMPaBOHAPYIIECHUS Y OpraHU3aIuu OTCYTCTBYET, B
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OTIIMYMM OT (u3NYecKUX Jull. B ciyyae ¢ IOpUIWYECKHUM JIMIOM, JTOKAa3bIBAECTCS
MPUYACTHOCTh IOPUANYECKOTO JIM]A K HACTYIHUBIIUM BPEIHBIM MOCIEACTBUSIM.

28. l'ocyapcTBEHHAsl pErUCTpalusl IOPUIMUECKUX JIUIL MPECTABISAET COOON CIOKHBIN
IOPUJIMUECKUN aKT, HaJIM4YUME KOTOPOTO BJIEUET YCTAHOBJICHWE, HW3MEHEHHE WIIU
MPEKpaILCHUE TPAKIAHCKUX MpaB. Ero CTpyKTypHBINM U CyIITHOCTHBIM aHAIU3 TTO3BOJINII
YCTAHOBUTH PSAJl OTIMYUTEIbHBIX IPU3HAKOB PETUCTPALUMU FOPUANYECKUX JIULL:

. BO-TIEPBBIX, ATO aKT, BICKYIIUN FOPUAMYECCKUE MOCIEACTBUS B BHUJAC CO3TAHUS,
peopranu3any Wik JUKBUAAIUY IOPUIAYECKUX JINII;
. BO-BTOPBIX, TOCYJAPCTBEHHAS pETUCTPALIUS FOPUANYECKUX JIULL PEICTABIISIET COOOM

AKT TPU3HAHUA W TOJATBEPKICHUS TOCYJapCTBOM CO3JIaHUSI WU JIMKBUJALIUH
IOpUIMYecKoro  jumna. JIaHHBIM  NPU3HAKOM  TOJYEPKHUBACTCS  MyOIHMYHOCTH
rOCYJapCTBEHHOW pETUCTpallMy, KOTOpas, C OJHOW CTOPOHBI, OCYIIECTBIIAECTCA
YIIOJIJHOMOYEHHBIM Ha TO TOCYJApPCTBEHHBIM OPraHOM, a C JIPYrOMl CTOPOHBI - HOCHUT
OTKPBITHIN XapaKTep, Kak B 4aCTH COOJIFOACHUS MTPOLIC Ay bl €€ MPOBEICHUS, TAK U B 4YaCTH
00BEKTa PErUCTPALINH;

. B-TPETbUX, TOCYJAPCTBEHHAsl PETUCTPALUS OPUAUYECCKUX JIMI  SIBISIETCS
€IMHCTBEHHBIM JI0KA3aTEIbCTBOM CO3JaHUS WU JIMKBUIALUN IOPUANYECKOTO JIULIA, YTO
CBUETENBCTBYET 00 HCKIIOUUTEIBHOCTH TOCYAapCTBEHHON PEruCcTpalui;

29. B pesynbrare npoBeIeHHOTO aHAIN3a MPOLEyphl TOCYIapPCTBEHHOM pEeTUCTpaIiuu
FOPUINYECKUX JINILL TPEITIAraeTCsl YIPOCTUTH €€ C LIETBIO TPUBJICYEHUSI UHOCTPAHHBIX JIUIT
M KalmuTaJloB. JTO TO3BOJIUT PEIIWTh B JaHHON cdepe I1eblii KOMILIEKC MpooieMm,
CBSI3aHHBIX C perucrpanueil opuandeckux jaul. OOOCHOBBIBAETCS, UTO MHPOLEAYPY
rOCyJapCTBEHHON PETrucTpalid HEOOXOOUMO CBECTHM K IoJadye YyBEIOMJICHUS B
PETUCTPUPYIOLIUI OPTaH O CO3JaHU U, FOPUINYECKOTO JIULA. B KayecTBe UCIIOMHSIOMETO
opraHa TpejyiaraéM OnpeAe/IuTh HaJOTOBbIE OpraHbl, MOCKOJIbKY OHU B JIIOOOM ClTydae
PETUCTPUPYIOT HAJIOTOIUIATENBIMKOB, BEYT YUET U PEECTP. 3AKOHHOCTH KE COAEPKAHUS
yUPEIUTEIbHBIX JOKYMEHTOB HEOOXOAMMO IIPEIOCTABUTh HOTapHUycaM, ITOCKOJIbKY
HEOOXOAMMOCTh TOJa4Yd HOTApPHAIBHO 3aBEPEHHBIX YUPEAUTEIBHBIX TOKYMEHTOB B
PETUCTPUPYIOIINN OpPTraH SBJISIETCS 0053aTeIbHBIM TPEOOBAHUEM.

30. B pesynbrare aHanmm3a 3JIEMEHTOB IPABOBOTO MeEXaHW3Ma OTBETCTBEHHOCTH,
NPUMEHSAEMON 3a HapyLIEHUE 3aKOHOJATEIBHBIX ITOJIOKEHUUW O TIOCYIapCTBEHHOM
pETUCTpallud IOPUIUYECKUX JIMI, BBIABJICHO, YTO Takas Mepa, Kak JHUKBUIALUA
IOPUAMYECKOTO JIMIA 3a JONYIICHHBIE MpPHU CO3JAaHUU TpPyOble M HEYyCTpaHUMbIE
HApYyLIEHUs 3aKOHOAATENIbCTBA, HE NMPEIOTBPAIIACT HAPYIIEHUs 3aKOHOAATENIbCTBA O
rocyaapcTBeHHoW peructpauuu. IIpemmaraercs ¢ uensro uckiaroueHus u3z EIPHOJI
HEJICHCTBYIOIIMX JIUI] B IOOPOBOJIBHOM MOPSAKE, a TAKKE MPEIOTBPAICHUS MOSIBICHUS
HOBBIX HEJICVICTB YOI X FOPUINYECKAX JIUL], BHECEHUE B 3aKOHOAATENBCTBO KBIprbI3cKOMn
PecniyOnuku uW3MEHEHMH, COIJIACHO KOTOPBIM YUYPEAUTENN JUKBUIUPYEMBIX B
aIMUHUCTPATUBHOM TMOpSAIKE KOMMIaHui Ha 3 roma OyAyT JHUIIEHBI MpaBa OBITH
YUPEIUTEISIMUA JPYTUX OpraHu3aliuu.
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INPAKTUYECKHUE PEKOMEHJIALIUU

1. Tlpennaraercs m3noxuth a63.1 m.1 c1.84 'K KP B ciemyromeit penakiumu:
«FOpuouueckoe auyo - 3mMO OpeaHU3AYUs, OCYWECMBIAWAST COOMBEMCMBYIOUUL
3aKOHO0AmMeNbCma)y U0 0esamelbHOCHU, Komopas umeem 000CcobieHHOoe UMYUeCme0 U
omeeuaem um no C8OUM 0053aMeNbCMBAM, MOICEN OM C80e20 UMEeHU Npuobpemams u
OCYULeCMBAAMb 2PANHCOAHCKUE NPABA U HECMU 2PANCOAHCKUE 00A3AHHOCMU, 8bICIIYNAMb
om C80e20 UMEHU NPU paspeuleHul CHopos 8 Cyoex»

2. Ilpennaraercss uznoxuth a63.1 m.1 ct.84 'K KP B cnenyromieit pegakiuu:
«lOpuouueckoe  nuyo, Komopoe  Modcem — UMemb  2pANCOAHCKUE  Npasa,
coomeemcmayrowue Yeisim 0essmeibHoCmu, npedyCMOmMpPEHHbIM 8 €20 YUpPeOumelbHblxX
OOKYMEeHMAax, U HeCmu CB5A3aHHble C DMOU 0esmelbHOCbIO 005S3aHHOCU, UMeem
CHEeYUanbHYI0 NPABOCNOCOOHOCHIb Y.

3. llpennaraercs a63. 2 n.1 ¢r.84 'K KP u3noxuts B cieayromneM peaakiiuu:
«Kommepueckue opeanuzayuu, 3a UCKIIOYEHUEM 20CYOaPCMBEHHbIX NPEONPUSMULL U UHBIX
8UO06 Op2aHU3aAyUU, NPeOyCMOMPEHHBIX 3AKOHOM, KOMOpble MO2YM UMemb 2PaAHCOAHCKUE
npasa u Hecmu 2padcoancKue 00s3aHHoCmu, Heooxooumvle 0l 0CYWeCmeieHus 10 0blx
81008 0esIMeNbHOCMU, He 3aNPeueHHbIX 3aKOHOM, UMEOmM 00WYI0 NPaBoCnOCOOHOCbY.

4. Tlpenmaraembie HUKE (OPMYTUPOBKHA HCKIIOYHTEILHON H  CIIEIUAIbHO-
HCKJTIOYUTEIILHOM IMTPaBOCIIOCOOHOCTEH COOTBETCTBEHHO TTOMECTUTH B ab3aribl 3 u 4 1. 1
ct. 84 T'K KP.

a) KomMmepueckue opraHuzalii, KOTOPbIE MOTYT MMETh IPaXIaHCKUE TpaBa U
HECTH TPaXTaHCKHE O0S3aHHOCTH TOJBKO B COOTBETCTBUM C MCKIIOUHUTEIBHBIM BHUJIOM
NESATEIbHOCTH, ONIPEICTICHHBIM 3aKOHOM, UMEIOT UCKJIFOUUTEIIBHYIO MPAaBOCIIOCOOHOCTb.

0) HexkoMmMmepueckue opranu3aiini, KOTOpbIe MOTYT UMETh TpaKIaHCKHUE MpaBa
HECTH TPaXITaHCKHE OOSA3aHHOCTU TOJBKO B COOTBETCTBUH C UCKIIOUYUTEIBbHBIM BUIOM
NEATEIIbHOCTH, OMPECICHHBIM 3aKOHOM M HEKOMMEPYECKUM XapaKTEPOM I1eJId, UMEIOT
CIIEIMATHbHO-UCKIIIOUUTEIBbHYIO TPABOCIIOCOOHOCT.

5. Ilpepnaraercs wuznoxuth 1.2 c1.85 'K KP B crenyronieii pemakuuu:
«lOpuouueckue auya, AGIAIOWUEC KOMMEPUECKUMU — OP2AHUBAYUAMU, — MOSYM
€030a8amuvCsi 8 (hopme X03UCMBEHHBIX 00U eCcm8, X0JI0UH208, KOHYEPHOB, KOONepamueos,
KpeCmbsHCKUX  ((hepmepcKkux) Xxo3saicme, 20CYOapCMEEHHbIX U MYHUYUNAIbHBIX
NPeoOnpuUsmuiLy,;

6. ITockonbky I'K KP He B cocTossHMU neTaibHO periaMeHTUPOBATh BCIO cdhepy
OTHOIICHUM MEXTYy KOMMEPYECKMMH OpTaHU3aIUsIMU Pa3IMYHBIX OPraHU3alMOHHO-
PaBOBBIX (OPM, OH IIPEAYCMOTPEN ITYOIMKAIIO Psia CIISIHATbHBIX 3aKOHOB, OCTaBHB B
CUJIE OCHOBHBIC OOIIME TOJIOXKCHUS O IOPUIWYCCKUX JIUIAX W OTIACIBHBIX BHIAX
KOMMEpYECKUX OpraHu3anuii. B cBsi3u ¢ 3TM npeaiaraeTcs, pa3padboTaTh MPOEKT 3aKOHA
Koipreizckoit Pecry0nvku « O Xonouneax» n npoekt 3akoHa Keipreizckoil Pecniyonuku
«O KoHyepHax».

7. Ilpemmaraercs 3aKpemuTh HOPMY O MAJIBIX, CPEIHUX U KPYITHBIX OpTraHU3AIHUIX BO
BTOpoM abzaie m. 2 ct. 85 'K KP, mytem ee uznoxxkeHus B cieayronieil peaakiuu:
«IOpUIUYECKHE JIUIIA, SBISTFOITNECS KOMMEPYECKUMH OPTaHU3alNsIMHI, TTOAPA3ACITIOTCS
Ha Mallble, CpeJHHE M KPYIHBIE KOMMEpYeCcKue opranusanuu. Kpurepuu oTHeceHUs
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IOPUJIMUECKUX JIMI] K MaJIbIM, CPEJHUM M KPYINHBIM KOMMEPUYECKUM OpraHU3alUsIM
ONPEAEIIAIOTCS CIEUAIBHBIM 3aKOHOM).
8. Ilpennaraercs B c1.91 BBectn m.4 I'K KP u chopmynupoBaTh ciaeayroumm

o0pazoM  «K 10pUOUYEeCKUM JUYAM NPUMEHSIOMCS Mepbl 2PANCOAHCKO-NPABOBO2O
8030€UCMBUSLY;

9. PexoMenayercss BBECTU HOBYIO MPOLEAYPY «Y8€0OMIeHUA» TIPU CO3AAHUM,
IOPUINYECKOTO JIUIIA.
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KoiiknuneBa Kynnys CanapoexkoBanbiH 12.00.01 - ykyk kaHa MamJjie KETTHH TeOPHSICHI
7KAaHA TapbIXbl; YKYK KAHA MAMJIEKET KOHYH/JA0 OKYYJIapAbIH TapbiXbl kaHa 12.00.03 — kapanabik
YKYK, HIIKePAHK YKYK; Yil-0yJI® YKYIy; 3J1 apajblK ’KeKe YKYK aJUCTHKTepH 00I0HYA IOpPUAUKA
WIMMACPUHUH JOKTOPY OKYMYWITYYJYK JapakachblH M3J€HHUN alyy Y4YYH JKa3blJIraH
«OpnauKANBIK JKaKTAPABIH IOPHANKAIBIK CY0Obe KTHIC PH: TeOPUSIIBIK KAHA KAPaHIBIK-YKYKTYK
HU3UWI166JI0P» aTTYy TeMaJarbl IUCCe PTAlUACHIHBIH

PE3IOMECH

Hermsrm ce3pep: yKyK, Teopus, IOPUIMKAJBIK KaKTap, CyOBEKT, IOPUIUKAJIBIK JKakK, YKYK
Oy3yynap, KaTToo, YIOM, Mblif3amap.

N3naneenyH o00beKTHCHM — IOPWIMKAJIbIK JKaKThIH TY3YMYH IaliiajaHyyra >aHa aHsl
KIacCUDUKAIMSHBIH 63YHYO TYpliepyHe IuddepeHIaImsiooro 0ailiiaHpIITyy KW YBIKKAaH KOOMIYK
MaMuIeJep.

N3u1160HYH npeMeTH — COTTYH YE€UUM/ICPUH]IE KaHa Oalllka MaMJIEKETTHK bIHrapbIM YKYKTYY
opraHfapiblH YKyK KOJJIOHYY aKThUIAPBIHIA YarbUIABIPbUINAH aTaMEKEHAMK >KapaHIbIK MbI3aMIapAblH
HOpMaJjaphl, ajapibl KOJJIOHYY TIpPAaKTHKACHI, OIIOHIOM 53J€ IOPUIMKAJIBIK >KaKTapIblH OPUIUKAIBIK
YKAKTapbIH aHBIKTOO MaceJeaepy OOOHYA WIMMUNA JTOKTPUHA KEITHPWITEH.

N3u1100HYH MaKcaThl - IOPUIMKAIBIK JKaKTApPAbIH IOPUIUKAIBIK CyOBEKTWIEPUHUH TEOPHSIIBIK
’KaHa JKapaHIbIK-YKYKTYK M3WII0eJepYH Xypry3yy Ooiyn caHaiart.

N3u1160HYH MeTOAA0PY- JUAJIEKTHKaHbIH, CUCTEMAJIbIK jKaHa CEKTOp apajblk MaMWIEJIEPIVH,
TapBIXbIM JKaHA JIOTMKAJIBIK METOIJAOPAYH OWPUMIWIMHUH, OEIYKIMS MEHEH WHIYKLMSHBIH, aHAJIM3IUH
KaHa CHUHTE3IMH, (OpMayy JOTHKAJIbIK METOAAYH, OaWKOOHYH >KaHa ChIIATTAMaHBIH HETH3IU
KoO0O0Nopy OONroH. AYbLIBINI KAaTKaH TEMaHbIH MaceJeliepuHe THelledayy YKYK TEeOpusaChl >KaHa
KapaHIbIK YKYK >KaaThIHIArbl aTa MEKEHIMK JKaHa YeT 3JJUK aBTOPJIOPAYH AMIEKTEPHU MaiianaHbUIIbL.

Owon »sme  ydypAa JIOTMKAJBIK, TapbIXbli, KOHKPETTYY COLMONOIWSUIBIK M3WIIO6JIOpAYH,
TaJII00JIOPAYH JKaHa TPaKTHKaJa >KaJbUIOOHYH BIKMasapbl, OLIOHAON 3Ji€ JIOTMKAJIbIK-YKYKTYK Tajg00
METONY, CaJbIUTBIPMa YKYKTYK, CAJIBIITHIPMa, TEXHUKAJbIK aHA YKYKTYK 4eUMeEJiee METONY >KaHa
Oalka aTalbIH WIMMHUKA METOMI0p KOJIOHYJITaH.

AJIBIHTaH KbIBIHTBIKTAp - Koproo Oororua 14 ko000 Ty3ynay, OLIOHIOM »1me Oup Katap
TEOPISUIBIK KOPYTYHIYyJap jKaHa MPaKTUKAJBIK CYHYIUTap aWTbUIIBI.

AJIBIHIaH KbIABIHTBIKTAPABIH MJMMHH KaHBLIBITBI — Dbyl guccepraims FOpUIMKAJIBIK

KAKTApJbIH IOPUIUKAJIBIK TaOWSIThl aHbIH MIIMHUH AKOHOMMKAJBIK aCHEKTWIEpPH MEHEH OUpIUKTe
BWIICHTEH DPBIHOK MIAPTHIHAA IOPUIMKAJIBIK JKAKTApABIH KAPAHABIK FOPUIMKAIBIK CYOBhEKTWICPHHIH
npobremanapbl OOIOHYAa OUPHHYM KOMIUIEKCTYY MOHOTpaQUsUIBbIK IBWIAO6TI6pAYH OUpu OONrOHIYTY
MeHeH OaimanpmTyy. OIIOHY MEHEH OHpre >kapaHIbIK FOPUIHMKAJIBIK CYObEKTWIMKTH M3WIIOOHYH JKaHBI
BIKMaJapbl JKaHa IOPUIMKAJBIK JKaKTapbl aWbIPMaJIOOHYH KpuUTepHiliepu (opMyIMpoBKalIaH/bL.
TangoonopayH HeTWsWHAE aBTOP Mbl3aMJIbIK OoIITyKTapra OailIaHbILTYy HOPUIMKAIbIK >KaKTapAblH
IOPUIUKAJIBIK CYOBEKTWINIH JKAaaThIHIAa aBTOPAYK aHbIKTaMaHbl CYHyIUTaraH. MBIHIAH THIIIKApbI, aBTOP
Keiprei3 PecnyOnkachlHIarsl FOpUAMKAJIBIK JKaKTapAblH 5H KEHUpU Tapairad (opMmaapblH YKYKTYK
KOHre callyyra Talgoo JKYPry3yl, 3aMaHOam maprrapia OpUIUKAJbIK >KaKTap[blH HHCTUTYTYH
OPKYHIIOTYYHYH OMp KaTap HeTM3ru OarbITTapblH )KaHa NEPCTIeKTUBAIAPbIH CYHYILITaraH.
AJIBIHTaH HATBIKAIAPABI KOJI0HYY OolH4Ya cyHymramanap — Jlucceprammsga KaMThUIraH
KOOOJIOp, KOPYTYHAYJAp J>KaHa CYHYIUTap IOPUAMKAIBIK KAKTapAblH MHCTUTYTYH OPKYHIOTYY
IPOLIECCHH/IE; M3WINO6/0, Mbli3aM YblrapyyAa, YKyK KOproo MIIMEpPAMIMHAE KOJIOHYJIYLUly MYMKYH:.
Byn xoHTeKcTTE KONIOHyyaarsl Mbli3aMJapibl epKYHIeTYYy OOIOHYA aBTOPAYH CYHYIUTaphbl akTyajayy
*KaHa MaaHwlyy. M3wineeHyYH HaThIIDKaJapblHBIH MAaHWIYYJYTY OKYY KypajdapblH MINTEN 4YbITyyAa,
JeKIpsIapaa, CeMHHapiapia JKaHa TpaKTUKAJbIK cabakrapga aBTOp TapaObIHAH >KaJIbLUIAHTaH
CYHYIITap/bl, KOPYTYHIYJIapabl jkaHa (PAaKTHUIBIK MaTepHalaapIbl KOIJOHYY MYMKYHUYJIYTY MEHEH Ja
aHbIKTAJIaT.

AJIBIHTaH KbIHBIHTBIKTAPAbI KOJJIOHYY Y6HPOCY: YKYyK KaHa MaMJIEKET TEOPUsACHI, YKYK jKaHa
MaMJIEKETTHH TapbIXbl, )KapaHIbIK YKYK, 4apOasiblK YKyK, MWIIETTEHMEIEP YKYTY.
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PE3IOME
auccepranun  KeukuuneBoidk Kynays CanapbdexoBHbl Ha TeMmy: «lIpaBocy0beKkTHOCTH
IOpUIMYe CKUX JIMI: TEOPEeTHYECKOEe H IPAKIAHCKO-TIPABOBOE HCCJICI0BAHNE» HA COUCKAHME yUe HOM
CTeNeHH JOKTOPA pUAHYE CKUX HAYK 10 cnenuaabHocTaAM: 12.00.01 — Teopusi m uctopusi npasa u
rocy1apcTBa; ucTopusi ydeHuii o mpaBe u rocyaapcrBe u 12.00.03 — rpaxaanckoe mnpaBo;
npeANpUHUMATEJIbCKOE NPAB0; CeMeHOe NPaB0; MEKIYHAPOJAHOE YaCTHOE NPaBo.

KiroueBble cJjioBa: 1paBo, Teopus, IOPUIWYECKUE JIMIA, CYOBEKT, MpaBOCYOBEKTHOCTH,
NeJMKTOCTIOCOOHOCTh, PETUCTpaLWsl, OpraHM3alys, 3aKOHOAATEIbCTBO.

O0beKTOM /JAHCCEPTALMOHHOIO HCCJIeJI0BAHUSA SIBIAIOTCS OOLIECTBEHHbIE OTHOUICHHS,
BO3HUKAIOIIME B CBA3M C HCIOJIb30BAHMEM KOHCTPYKLMM IOPHIMYECKOTO JIMIA M pa3rpaHUYEHHEM €ro Ha
OTJeNIbHBIC KJIACCU(PUKAIMOHHBIC BHIBL.

IIpenMeToM JAHCCEPTALMOHHOIO MCCJEJOBAHUSL BBICTYNAIOT HOPMBI  OTEYECTBEHHOIO
rpakIaHCKOrO 3aKOHOJATENILCTBA, MPAKTUKA UX MPUMEHEHHUs, BBIpAXaromascs B CyAeOHbIX PEICHUIX U
MPaBONPUMEHUTENBHBIX AKTaX MHBIX YHOJHOMOYEHHBIX TOCYJapCTBOM OpraHOB, a TaKkKe Hay4dHas
JOKTPUHA TIO BOIPOCAM OIpe/IeNICHHs] NMPaBOCYObEKTHOCTH IOPUINYECKUX JIHIL,

He.m; HCCJIECTOBAHUA - ABLICTCA TMNPOBEACHUE TCOPETHUCCKOIO M TIPaXIaHCKO-IIPaBOBOI'O
HCCJICAOBaHMA HpaB00y6’LeKTHOCTI/I HOPUANICCKUX JIUL.
MeTOI[bI HCCJIeJ0BAHUA - SABWIMCH OCHOBHBIC TIOJIOXKCHUA JHUAJICKTHUKU, CHUCTEMHBIN U

MEKOTpacieBble MOAXOAbl, EAUHCTBO HUCTOPUYECKOrO M JIOTMMECKOTO METOAOB, NEAYKIMU M MHIYKLIMH,
aHaIM3 M CHHTe3, (HOpMaJbHO-IOTMIECKUA MeTON, HaOmoneHue M ormcanue. Mcronb3oBaimch paboTh
OTEYECTBEHHBIX U 3apyO0eHBIX aBTOPOB B O0JIACTH TEOPUHU TNpaBa M TPAXKIAAHCKOTO MpaBa, OTHOCSIHECS
K MPOOJIEMATHKE PACKPHIBAEM O TEMBI.

[Ipy »STOM mNPUMEHATUCH JIOTMMECKHW, HCTOPUYECKHH, KOHKPETHO-COLMOJIOTUMECKUHA METObI
UCCIICZIOBAHMS, aHAIM3 U O0O0O0IIEHME B TNPAKTHUECKOM [AESATENbHOCTH, a TaKKEe METOJl JIOTHKO-
OpUIIMIECKOr0  aHajin3a, CPaBHUTEJIbHO-TIPABOBOM, KOMIIAPATUBHBIM, TEXHUKO-IOPUIUYECKUA METON
TOJIKOBaHMWsS, U JIPyrHie CIeLMaIbHO-HAyYHbIE METOJbI FOPUCTIPYICHIN.

IMoayyennbie pesyabTarbl. ChopMmynupoBaHo 14 MONOKEHHH, BRBIHOCUMBIX Ha 3aIlUTY, & TaKKe
PsII TEOPETHYECKUX BBIBOJIOB M MPAKTHYECKUX PEKOMEH/ALIMIL

Hayynasi HOBH3HA NOJIy4YeHHBIX Ppe3yJbTaTOB  OOYCJIOBIMBA€TCS TEM, YTO HACTOsIIAs
IUCCepTalMoHHas paboTa MpencTaBIsieT COOOW OMHO W3 TEPBBIX KOMIUIEKCHBIX MOHOTpagHyeCcKHX
UCCIIEIOBAHMI 1O MpoOJieMaM TpakIaHCKOW MNPaBOCYOBEKTHOCTH IOPUIMYECKHMX JIMII B PBIHOYHBIX
YCIIOBUSIX, TJI€ HCCJEAyeTCsl TMpaBoBas MPHUPOJa IOPUAWYECKHX JIMIl B €UHCTBE C SKOHOMUYECKUMHU
acreKTaMHu ero JesTeabHocTU. [Ipu 3ToM, chopMynrpoBaHbl HOBBIE MOAXOABI K M3YYEHUIO TpakIaHCKON
NPaBOCYOBEKTHOCTH M KPUTEPHUM pa3TpaHHUeHus OpuIuMYecKkux Jmi. Ha ocHOBe mpoBeleHHOrO aHaJ3a,
aBTOPOM TIPE/JIOKEHO ABTOPCKOE OMpefesieHne B cdepe MpaBOCyOBEKTHOCTH OPHAMYECKHUX JIUIl BBHIY
UMEIOLMXCST  3aKOHOAATENbHbIX TpoOenoB. Kpome Toro, aBTOpoM TMpPOBEJEH aHaIW3 MpPaBOBOIO
perynupoBaHusi HauOosee pachpocTpaHeHHbIX (opMm ropuaumdeckux ym  Keipreisckoit PecnyOmiku u
NPEIJIOKEH Psii OCHOBHBIX HAMPABJICHUM M TEPCTIEKTHUB COBEPIICHCTBOBAHUSI MHCTUTYTA FOPHAMYECKUX
JIMI] B COBPEMEHHBIX YCIIOBUSIX.

PexoMeHaluM MO HCHOJIb30BAHUIO MOJIyYeHHBIX pe3yJbTaTroB. [loNOXKeHWs, BBHIBOILI U
pEeKOMEHAaIMY, CoJepkaluecss B  JAMCCEpTalMy, MOIyT OBITh HCIONB30BaHbl: B  IpolLEecce
COBEPLICHCTBOBAHUA MHCTUTYTA HOPHIMYECKHX JIMI[, B HAYYHO-HCCJIEI0BATEJILCKOW, MPaBOTBOPYECKOMH,
MPaBONPUMEHUTEIILHOM JEATEILHOCTH. B [TaHHOM KOHTEKCTEe, aKTyaJlbHOCTh U 3HAYMMOCTH HMEIOT
NPEIJIOKEHUST  aBTOpa IO COBEPLICHCTBOBAHMIO  JIEHCTBYIOLIETO  3aKOHOAATENbCTBA. 3HAUEHUE
pe3yabTaTOB HCCIEAOBAaHMS TAaKKe OINpPEeAeNsseTCsi BO3MOXHOCTHIO HCMONb30BAHMS PEKOMEHIALWM,
BBIBOJIOB M OOOOIIEHHOTO aBTOPOM (PAaKTHHECKOro MaTepuasia Tpu pa3paboTke Y4eOHBIX MOCOOUH,
TEKIMHA, CEMHUHAPCKHUX U MPAKTUYECKUX 3aHITHIA

O6s1acTh NMpUMeHeHHMs TOJYYeHHBIX Pe3yJabTaToOB: TEOpUs IpaBa W rOCyJapcTBa, HCTOPHSI
npaBa ¥ TocyapcTBa, IpakJaHCKOe MPaBo, MpeIPUHUMATEILCKOE MPaBo, 0053aTEIbCTBEHHOE TPABO.
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SUMMARY

of the dissertation of Jylkychieva Kunduz Saparbekovna on the topic: «Legal personality of legal
entities: theoretical and civil law research» for the degree of Doctor of Law in the field of
specialties: 12.00.01 - Theory and History of Law and State; the history of the studies on law and
the state and 12.00.03 - civil law; business law; family law; international private law.

Keywords: law, theory, legal entities, subject, legal personality, delinquency, registration,
organization, legislation.

The object of the research are public relations that arise in connection with the use of the
structure of a legal entity and its differentiation into separate classification types.

The subject of the research the rules of domestic civil legislation, the practice of their
application, expressed in court decisions and law enforcement acts of other state-authorized
bodies, as well as the scientific doctrine on the issues of determining the legal personality of legal
entities.

The purpose of the research is to conduct a theoretical and civil law study of the legal
personality of legal entities.

Research Methods were the main provisions of dialectics, systemic and intersectoral
approaches, the unity of historical and logical methods, deduction and induction, analysis and
synthesis, formal logical method, observation and description. The works of domestic and foreign
authors in the field of the theory of law and civil law, related to the issues of the topic being
disclosed, were used.

At the same time, logical, historical, concrete sociological methods of research, analysis
and generalization in practice, as well as the method of logical and legal analysis, comparative
legal, comparative, technical and legal method of interpretation, and other special scientific
methods of jurisprudence were used.

Results 14 provisions for defense were formulated, as well as a number of theoretical
conclusions and practical recommendations.

The scientific novelty of the results - is one of the first comprehensive monographic
research on the problems of the civil legal personality of legal entities in market conditions,
which explores the legal nature of legal entities in unity with the economic aspects of its
activities. At the same time, new approaches to the study of civil legal personality and criteria for
distinguishing legal entities have been formulated. Based on the analysis, the author proposed the
author's definition in the field of legal personality of legal entities due to existing legislative gaps.
In addition, the author analyzed the legal regulation of the most common forms of legal entities in
the Kyrgyz Republic and proposed a number of main directions and prospects for improving the
institution of legal entities in modern conditions.

Recommendations on the wuse of the results the provisions, conclusions and
recommendations contained in the dissertation can be used: in the process of improving the
institution of legal entities; in research, law-making, law enforcement activities. In this context,
the author's proposals for improving the current legislation are relevant and significant. The
significance of the research results is also determined Dby the possibility of using
recommendations, conclusions and factual material summarized by the author in the development
of teaching aids, lectures, seminars and practical classes.

The scope of the results: theory of law and state, history of law and state, civil law,
business law, law of obligations.
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